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INTRODUCTION 
 

 

 
The EU funded Project “Harmonisation of Public Procurement System in Ukraine with EU Standards” 
commenced work in Kiev on 11 November 2013. The general objective of the Project is “to contribute 
to the development of a solid and consistent public finance management through the establishment of 
a comprehensive and transparent regulatory framework for public procurement, an efficient public 
procurement institutional infrastructure, the accountability and integrity of public authorities in regard 
to public procurement and the development of the Ukrainian state aid system”. 

The Project is currently providing priority assistance in regard to the planning of public procurement 
reforms in parallel with specific assistance towards necessary changes in public procurement 
legislation in Ukraine. In addition, the Project is supporting the strengthening of the Ministry of 
Economic Development and Trade (MEDT) and the Anti-Monopoly Committee of Ukraine (AMCU) as 
the main institutions responsible in the public procurement system of Ukraine and improved co-
ordination between these entities and other entities in charge of financial control of public 
procurement activities. 

Within the framework of the Project work in developing to Public procurement system, a decision was 
made in cooperation with the MEDT that the Project would review Ukrainian legislation and prepare a 
detailed Commentary to Ukrainian Public Procurement Legislation.  

Legislation on public procurement was amended many times in recent years. The 2010 PPL was 
amended more than 20 times, some of these amendments were required to introduce new 
exemptions. Yet that version of the Law had a number of different provisions that did not comply with 
the EU legislation practices in the sphere of public procurement.  
 
On 20 April 2014, the new version of the Public Procurement Law (PPL) was adopted which was more 
progressive and had its key provisions harmonized with the EU rules. It was developed by the Ministry 
of Economic Development and Trade with the purpose to simplify public procurement procedures, 
increase transparency and openness of procurements, create preconditions for rooting out corruption 
in the area of public procurement, and approximate national legislation to EU standards.  
 
Certain provisions of this new PPL differed much from their previous version, especially in terms of 
defining the scope of application and certain procedural aspects, which, in its turn, brought the need 
of more detailed interpretation of the Law.  

Particularly, the new version of the PPL introduces a new approach to defining procuring entities to be 
covered by the Law. This approach is supposed to meet public needs, and thus, sets the criterion for 
deciding whether a procuring entity needs to conduct procurement procedures. Moreover, the new 
version of the Law provides for considerably fewer exemptions and less grounds for applying non-
competitive (negotiated) procedures etc. 

A new notion of “special or exclusive rights” was introduced in the Utilities Law by analogy with the EU 
legislation. In addition, threshold values were reduced for applying tender legislation by economic 
operators covered by the Utilities Law. 

Practical implementation of the Law is expected to increase openness, transparency and controllability 
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of procurement procedures, increase trust to the sphere of public procurement, facilitate 
improvement of competitiveness of procedures for the procurement of goods, works and services, and 
make them more cost-saving. 

At the same time, novelty of certain provisions of the PPL and the Utilities Law, brought the need to 
elaborate detailed comments to the key provisions of these Laws and certain acts of secondary 
legislation.  
 
Here we present comments to the key laws and regulations on public procurement of Ukraine. The 
Commentary is based on the analysis of the Ukrainian legislation in force regulating public 
procurement, with due consideration of experience in organising the procurement process of certain 
administrators of funds and based on the information about public procurements obtained in the 
course of cooperation with representatives of the Department of Public Procurement and State Order 
of the Ministry of Economic Development and Trade of Ukraine (hereinafter referred to as 
MEDT/Authorized Body), the State Treasury Service of Ukraine (hereinafter STSU), the State Financial 
Inspection of Ukraine (hereinafter SFIU), the Antimonopoly Committee of Ukraine (hereinafter AMCU), 
Zovnishtorhvydav Ukrainy State Enterprise (hereinafter Zovnishtorhvydav Ukrainy SE) and certain 
procuring entities and bidders. 

The Commentary to the legislation on public procurement aims to provide methodological assistance 
to all participants of the public procurement process.  
 
To further explore the usefulness of the Commentary, a self-assessment test was developed for 
training purposes and is annexed to the Commentary.  
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PART I 

 

Commentary to the Law of Ukraine “On Public Procurement” No. 1197-
VII of 10 April 2014 

 

This Law establishes the legal and economic foundations for the procurement of goods, works and services 
to meet the needs of the State and the territorial community. 

The goal of this Law is to create a competitive environment in the field of public procurement, to prevent 
corrupt practices in this field, to develop fair competition. 

 

SECTION I 
GENERAL PROVISIONS 

 

Article 1. Definition of Principal Terms 

1. The terms listed herein below shall have the following meanings in this Law: 

1) "acceptance of a bid or a price quotation" (proposals as a result of the application of the negotiated 
procedure) shall be understood as the acceptance by the procuring entity of a tender proposal or a 
quotation found to be most economically advantageous as a result of the evaluation (as a result of the 
application of the negotiated procedure), and granting of the consent to assume liabilities for the payment 
for the procurement object or a part thereof (a lot). A tender bid or a quotation, or a bid as a result of the 
application of the negotiated procedure shall be deemed accepted, if the procuring entity has provided the 
bidder with a written notice of acceptance of the said bid within the timeframe specified by this Law. 

Comments: 

A wide range of procedures are related to the notion of “acceptance”, which are crucial for the timely and 
correct actions and should be used by procuring entity’s tender committee within the term expressly 
indicated in the Law for each procurement procedure.  

Such definition suggests that the acceptance as such is not a special document, but an action to be 
performed by a procuring entity in three stages: 

1) Decision of the tender committee on determining the most economically advantageous bid based 
on the results of evaluation (or negotiations in case of negotiated procedure) and the winner in the 
procurement procedure; such decision needs to be documented in the protocol of evaluation (form of the 
protocol has been approved by the Order of MEDT No. 1106 of 15.09.2014); 

2) Sending a written notice in the approved form (Order of MEDT No. 1106 of 15.09.2014) to the 
determined successful bidder, and a free-form written notice of the procurement procedure results to all 
bidders within the following terms: 

- on the day of adopting the said decision on determining the successful bidder (in case of price 
quotations request and negotiated procedure);  

- on the same or the following business day of adopting the said decision on determining the successful 
bidder (in case of open and two-state procurement procedures or pre-qualification procedure); 

3) Submitting for publication on the web portal of MEDT (www.tender.me.gov.ua) (hereinafter the 
web portal of the Authorized Body) the notice of acceptance within three business days of the decision on 
selection of the successful bidder; 

http://www.tender.me.gov.ua/
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Moreover, the Law specifies the maximum and minimum terms for concluding a procurement contract 
after the day of the bid acceptance and the day of publishing the notice of acceptance. Particularly, 
according to Article 31 of the Law, the procuring entity shall conclude a procurement contract with the 
bidder whose bid has been accepted, within 30 days of the date of the acceptance of the bid in 
accordance with requirements of tender documents and the accepted bid. In order to secure the right to 
appeal against decisions of a procuring entity, the procurement contract may not be concluded earlier 
than in 10 days of the date of the publication of the notice of acceptance of a bid on the web-portal of the 
Authorized Body. 

When performing a request for price quotations procedure, the procuring entity shall conclude, at least 
three business days after publication of the notice of acceptance of a quotation, a procurement contract 
with the bidder, but no later than 14 days after the selection of the successful bidder. 

The Law specified no terms for concluding a procurement agreement under a negotiated procedure after 
the acceptance. 

It should be noted that the notion of “acceptance” in the Law is not identical with the notion of 
“acceptance” in the Civil Code of Ukraine (Article 640), where the acceptance may be deemed as 
concluding a contract, while acceptance in the context of the Law is an obligatory procedural element 
required to conclude a contract.  

2) "a general procuring entity" shall be understood as a state authority, a public or a communal institution 
or an organization nominated by the Cabinet of Ministers of Ukraine, the Council of Ministers of the 
Autonomous Republic of Crimea, local state administrations or executive bodies of local councils, 
respectively, as responsible for organizing and performing procurement procedures on the basis of 
framework agreements in the interests of procuring entities in accordance with this Law.  

Comments: 

The notions of “a general procuring entity” only refers to the cases when mechanism of framework 
agreements applies; procedures of conclusion and execution of such framework agreements are set in 
Article 13 of the Law and a number of acts of secondary legislation. The procedure for nomination of 
general procuring entities and the interaction of procuring entities with the general procuring entity 
under framework agreements have been specified in the Resolution of the Cabinet of Ministers of 
Ukraine No. 602 of 04 July 2012.  

In contrast with the common European practice (Portugal, Denmark, UK, Finland, Austria, etc.), Ukraine’s 
legislation “so far” does not provide for the creation of a centralized procurement organization to be in 
charge of organizing procurements under framework agreements.  

This function is assigned to a general procuring entity which, depending on the source of financing, is 
nominated by the Cabinet of Ministers of Ukraine or the Council of Ministers of the Autonomous Republic 
of Crimea, local state administrations or executive bodies of local councils, respectively. 

Potentially, a general procuring entity may be public authorities or state, communal institutions or 
organizations. 

At the same time, one of the procuring entities may also perform the function of a general procuring 
entity. 

According to the Law, the main function of a general procuring entity is conducting procurement 
procedures (one of those stipulated in Article 13, paragraph 1 of the Law), selecting successful winner(s) 
in such procedures and concluding a framework agreement with it (them), based on which the procuring 
entities known in advance (determined in accordance with the above-mentioned Resolution of CMU No. 
602 of 04.07.2012, and their full list must also be included in the announcement of the relevant procedure 
and in tender documents) shall conclude procurement contracts under which these procuring entities 
shall make payments from their accounts for the performed works or provided services. That means that 
the similarity of the statutes of a general procuring entity and a procuring entity is limited only with 
conducting procurement procedures, selecting successful bidders in them and signing a framework 
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agreement on behalf of the authorized person of the procuring entity or the general procuring entity.  

The key difference lies in the fact that, as a rule, a general procuring entity implements a procurement 
procedure not at its own expense, nor to meet its own needs, but for procuring entities which, according 
to the relevant decision of the Cabinet of Ministers of Ukraine (state budget) or local 
administrations/executive bodies of local councils (local budgets) are defined as parties to the framework 
agreement concluded on their behalf by the general procuring entity based on the results of the 
procurement procedure implemented by the latter. Having in mind this peculiarity, stipulated in the 
Resolution of CMU No. 602 of 04.07.2012 in pursuance of Article 13, paragraph 2 of the Law, the 
procedure of determining the general procuring entity was established. 

It should be underlined that the requirements of this Procedure (particularly, as regards justification of 
cost-effectiveness of determining the general procuring entity) apply only when a procurement procedure 
is followed by concluding a framework agreement by a general procuring entity.  

3) "public procurement" (hereinafter referred to as the "procurement") shall be understood as the 
procurement of goods, works and services by the procuring entity in accordance with the procedure 
prescribed by this Law; 

4) "procurement contract" shall be understood as a contract that is concluded between the procuring 
entity and the bidder based on the results of the procurement procedure and provides for the provision of 
services, the performance of works, or the acquisition of the ownership of goods; 

Comments: 

A procurement contract shall be concluded in writing in accordance with provisions of the Civil Code of 
Ukraine and the Commercial Code of Ukraine, subject to the specific rules established by this Law. 

Main requirements to procurement contracts are set forth in Article 40 of the Law.  

5) "tender documents" shall be understood as the documents developed and approved by a procuring 
entity, published for open access and provided by the procuring entity free of charge to individuals and 
legal entities in the course of the bidding (tender). The tender documents shall not be an object of 
copyright and/or related rights. 

Comments: 

Tender documents are key documents prepared by the procuring entity in the course of organization of 
open or two-state procurement procedures. Along with the instructions for the bidders regarding 
preparation and execution of their bids, tender documents also contain such key elements as: technical 
specifications of the object of procurement, qualification requirements to potential bidders with the list of 
confirming documents, main (essential) terms and conditions of the procurement contract.  

Basic requirements to the content of tender documents are set forth in Article 22 of the Law and the 
Order of MEDT No. 919 of 26.07.2010 “On Approval of Standard Tender Documents”.  

Tender documents and changes thereto are subject to mandatory publishing on the web portal of the 
Authorized Body within the term specified in Article 10 (no later than 20 business days before the date of 
bid opening or qualification proposals opening procedure, unless this Law prescribes a different 
timeframe for particular procurement procedures).  

It is important to mention that even in case of involving independent experts and consultants in the 
preparation of tender documents, the official executor of tender documents is the procuring entity which, 
by approving and publishing them, assumes full liability for the content thereof. 

6) "electronic means" shall be understood as hardware and software used for creation, processing, 
transmission and storage of data and documents in electronic form. 

Electronic means, in the context of the Law, refer to implementing the existing procurement procedures 
in the electronic form. For more information see comments to Article 12 of the Law. 

7) "procurement contract performance security" shall be understood as the provision of the procuring 
entity by the bidder with a guarantee of the performance of its undertakings under the procurement 

http://zakon4.rada.gov.ua/laws/show/435-15
http://zakon4.rada.gov.ua/laws/show/435-15
http://zakon4.rada.gov.ua/laws/show/436-15
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contract, including the forms of security, such as a surety commitment, a guarantee, a pledge, a caution 
deposit, contractual penalties, a deposit; 

Comments: 

The procuring entity shall be entitled to require from the successful bidder provision of a contract 
performance security no later than the date of the procurement contract, if the tender documents 
envisage provision of such security. 

The procuring entity shall return the procurement contract performance security after performance of the 
contract by the successful bidder, as well as in case of the annulment of the results of the procurement 
procedure or a procurement contract by the court.  

The amount of the contract performance security may not exceed 5 per cent of the procurement contract 
value. 

Basic requirements to providing a procurement contract performance security and return thereof are set 
forth in Article 26 of the Law. 

8) "bid security" shall be understood as the provision by a bidder of a guarantee to the procuring entity for 
performance of its undertakings in connection with the submission of the bid, including such forms of 
security as a surety commitment, a guarantee, a pledge, a caution deposit, and a deposit; 

Comments: 

A procuring entity is entitled to request from all bidders to provide a procurement contract performance 
security. Such security aims at providing a guarantee to the procuring entity of acceptable protection 
from “irresponsible’ bidders.  

However, the Law provides for the optional use of this instrument, as its application may have negative 
effects, such as restriction of competition as a result of additional financial expenses relating to obtaining 
such security, especially in the spheres characterized by lack of working capital (certain services, 
consumer goods industry, etc.) or possible raise in the proposed cost (bidders include expenses for 
obtaining a security in the price they propose). This approach (optional request for the provision of 
security at the discretion of the procuring entity in each particular procedure) is compliant with the 
international practice prescribed, for example, in the WTO Agreement on Government Procurement. 

Procuring entity sets the requirements to the provision of security in tender documents, specifying the 
amount, form and conditions under which the security will not be subject to return to the supplier.  

The amount of bid security in monetary terms may not exceed 0.5 per cent of the expected value of the 
procurement in case of the procedure for procurement of works, and 3 per cent in case of the 
procurement of goods or services. 

 That is the amount indicated in the announcement and tender documents as security amount will not 
necessarily be 3 per cent of the expected value of procurement. 

All costs relating to the confirmation of security provision shall be paid by the bidder. A bank guarantee 
or another form of security allowed by the procuring entity to confirm the provision of a procurement 
contract performance security, must be valid throughout the whole validity period of the bid.  

It should be noted that the Law contains an incomplete list of types of securities (regarding both bids and 
contracts). However, in most cases procuring entities prefer requesting a security in the form of a bank 
guarantee. Certain requirements to bank guarantees are set forth in Article 560 of the Civil Code of 
Ukraine and Article 200 of the Commercial Code of Ukraine, and the Resolution of the National Bank of 
Ukraine No. 639 of 15.12.2004.  

In case the procuring entity requests transferring the amount of the procurement contract performance 
security in monetary form to its account, it must indicate its bank details in tender documents (account 
number, receiving bank, MFO (sort code), USREOU code, etc.). 

Basic requirements to providing a procurement contract performance security and return thereof are set 
forth in Article 24 of the Law. 
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9) "procuring entities" shall be understood as public authorities and bodies of local self-governance, as well 
as legal persons (enterprises, institutions, organizations) and their associations that provide for the needs 
of the State or a territorial community, if such activities are not carried out on the industrial or commercial 
basis, and if they have any of the following characteristics: 

the legal person is a recipient of budgetary funds authorized by a budget administrator to implement 
measures envisaged in a budgetary programme within such funds allocations; 

public authorities or bodies of local self-governance, or other procuring entities have the majority of votes 
in the supreme governing body of the legal entity; 

in the legal entity’s chartered capital the state or a community has a share (equity shares) of more than 50 
per cent. 

The entities specified in Article 1, paragraph 1, sub-paragraph 1 of the Law of Ukraine “On Peculiarities of 
Procurement in Certain Spheres of Economic Activity” shall be also deemed as procuring entities. 

Comments: 

The new concept of determining the procuring entities (especially among enterprises), which is based on 
the EU rules, is indeed innovative and, therefore, quite complicated. Actually, as compared to all previous 
versions of the PPL where the key criterion for the application of the Law was payment for the contracts 
from the state budget (the full list of procuring entities was included in the Law), the new version requires 
legal entities to self-identify where they may be classified as “procuring entities”.  

MEDT prepared an explanation letter (published on the web portal of the Ministry: www.me.gov.ua) with 
the detailed interpretation of the term “procuring entity” and several case studies for self-control, that 
can help a procuring entity to identify its status on its own.  

It should be noted that all public and self-governing authorities, as well as organizations and institutions 
which are financed by the state or have the status of recipient of budget funds, at the same time obtain 
the status of a procuring entity in the meaning of the Law and may implement procurements beyond the 
threshold values only under the procedures prescribed by the Law.  

It is more difficult to identify whether the Law should apply to legal entities which are not financed from 
the state budget, but are created by public authorities for the purposes of satisfying certain public needs. 

When analysing the question about whether a certain legal entity meets the needs of the state/territorial 
community, one must refer to laws and regulations, administrative decisions, provisions of statutory 
documents, etc., which establish that the function or obligation of such legal entity is to satisfy these 
needs. 

State needs should be understood as the needs of the state satisfying which is necessary for the 
performance of its functions set in the Constitution (law-making, public administration, economic 
regulation, taxation, protection of human rights, law enforcement, securing integrity of the state, 
inviolability of frontiers, environmental protection, etc.). 

The needs of a territorial community include the need for higher quality of the life of a territorial 
community, which suggests improvement of medical services, education, security, transport 
infrastructure, utility services, cultural development, etc. 

The purpose of meeting a certain interest of the state is the key criteria for identifying the status of the 
procuring entity and the cases when a legal entity may not be a procuring entity as it carries on its 
activity in a usual competitive market, and thus, purchases/produces and sells goods (works, services) on 
a commercial basis only, with the purpose to gain profit, but not to meet certain public needs in return for 
gaining some benefits or even exclusive rights as compared to other economic operators.  

An important aspect for understanding the definition of a “procuring entity” in the context of the Law is 
the way in which the state or self-governing authorities satisfy their needs: 1) on a commercial or 
industrial basis; 2) on conditions set in the decision of public authorities that bind legal entities to satisfy 
the needs of the state or a territorial community in a certain way and on certain conditions. 

http://zakon4.rada.gov.ua/laws/show/4851-17/paran8#n8
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Procurement on an industrial basis may be understood as purchase by an enterprise of resources for the 
purposes of its own production, which enables it to increase its production performance or improve its 
business administration, technologies or economic resources, etc. 

Activities on a commercial basis, respectively, may be understood as proposal of goods or services with 
the only purpose to gain profit in the market, where consumers themselves choose goods and prices 
therefor, and, which is most important, all economic risks relating to the results of such activities are 
borne by the legal entity itself (state or local self-governing authorities are not supposed to cover the 
costs of such economic operator, nor do they regulate prices for its goods). 

According to the explanation of MEDT, an activity may not be deemed to be carried on on a commercial 
or industrial basis, if the state and state-controlled organizations when satisfying a certain state need are 
governed by motives other than profitability; at the same time, such activity is free from economic risks 
and operation expenditures (as the state established that the organization was founded to carry on this 
specific activity and issued regulations setting the way of carrying on such activity, related conditions, 
prices, tariffs, etc.). 

Instead, an activity is deemed to be carried on a commercial basis if the needs of the state of a territorial 
community are satisfied in a competitive market. 

The difference in satisfying the needs in the above-mentioned cases lies in the fact that in the first case 
state-controlled institutions (organizations) perform public functions and fulfil liabilities to the state or 
community which are established by laws and regulations, administrative decisions, statutory documents 
of legal entities, instead of carrying on such activity on a voluntary commercial basis, in which case profit 
would be the key motivation.  

The last sentence of sub-paragraph 9 of paragraph 1 of this Article of the Law refers mostly to state and 
communal enterprises, and sometimes even private, partially privatized companies which satisfy public 
needs in infrastructural sectors, markets, and may be classified as natural monopolies. The state, 
considering it necessary to guarantee availability, stability and reliability of the so called utility services 
to the population, on the one hand, binds relevant companies-operators to provide their services on 
certain conditions set by the state (regulated markets), and on the other, grants monopoly, exclusive or 
special rights to such companies and protects them from competitive pressure.  

This, particularly, refers to activities in the sectors of energy, heating and water supply, transportation, 
postal services. The Law of Ukraine “On Peculiarities of Procurement in Specific Areas of Economic 
Activity”, which the new version of definition of a “procuring entity” refers to, aims specifically on 
regulating such enterprises.  

Let us consider several examples of qualification of procuring entities. 

1. A joint-stock company was created based on the decision of the Cabinet of Ministers of Ukraine to 
carry on economic activity in the area of production and sale of powerful medicinal products and related 
goods, introduction of modern production technologies, with the purpose to saturate the market and 
satisfy the needs of the population.  

70 per cent of the company’s shares are owned by the state. Therewith, the company is not a recipient of 
budget funds, and its activity is carried on on an industrial basis. According to its articles of association, 
one of the goals of the company is gaining profit. 

Medicinal product market is most competitive. On the one hand, according to the provisions of its articles 
of association, the company was incorporated to meet the needs of the population for domestic 
medicinal products in a broad sense, on the other, however, public authorities do not grant special rights 
to this company, which would ensure it a stronger position in the market as compared to its competitors. 
Therefore, such company may not be deemed as a procuring entity under the Law, and the fact that over 
50 per cent of its shares are owned by the state is of no relevance in this context, nor that such company 
participates in public procurement procedures and, if recognized as successful bidder, concludes contracts 
for the supply of medicinal products to state organizations on a commercial basis. 

2. A company is managed by the Ministry of Infrastructure of Ukraine and is a state unitary transport 
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enterprise. The company receives no budget funds as it is not involved in the implementation of budget 
programs. 

At the same time, the company provides services of free-of-charge transportation by water (river) 
transport of citizens covered by Article 102 of the Budget Code of Ukraine (certain categories of citizens 
entitled to travel privileges), local councils of the cities of Zaporizhzhia, Mykolaiv, Kherson and 
Dnipropetrovsk (Procuring entity) based on the concluded service agreements, and receives 
compensation (refunds) for the actually provided services from the local budget of the relevant city, 
including from the funds received in the form of subvention from the state budget. Costs received from 
passenger transportations amount to 35–40 per cent of the company’s incomes. That is the company’s 
working capital includes both refunds from the local councils and the company’s own funds received from 
its commercial activity. 

The company was founded is a managed by a competent executive body in the transport sector according 
to the relevant administrative procedure on the basis of a separate share of the state property. The 
company was founded to meet public needs in water (river) transportations.  

Therewith, the company enjoys a guarantee of payment for the services provided by it to the population, 
that is local councils in different oblasts of Ukraine cover the company’s costs relating to the provision of 
such services. Therefore, this company could be a procuring entity in the meaning of the Law. 

3. A company was founded by a relevant body with the purpose to ensure storage and disposal of 
radioactive waste, and enjoys special rights relating to the performance of such works. 

Particularly, by the relevant order of the state body the company was nominated an operating 
organization (operator) at all stages of the life cycle of storage facilities for freezing radioactive waste. 
Performance of the works is financed both from the budget and from the company’s own funds received 
as a result of carrying on its economic activity. 

A company was founded with the purpose to meet the needs in ensuring storage and disposal of 
radioactive waste, and enjoys relevant special rights.  

The company also meets the criteria set forth in indent 2 of paragraph 9 of this Article of the Law, 
namely, it is a recipient of budgetary funds authorized by a budget administrator to implement measures 
envisaged in a budgetary programme within such funds allocations. 

Therefore, despite the fact that performance of the works is partially financed from the company’s own 
funds, the company falls within the definition of a procuring entity suggested by the Law.  

4. State enterprise which is an engineering company, based on the results of an architectural contest and 
the following negotiated procedure, was awarded a contract for the performance of works on developing 
a state-financed project of reconstruction of a national cultural heritage site.  

In this case, the company was chosen a party to a procurement contract under a negotiated procedure in 
accordance with the grounds provided for in Article 39, paragraph 3, sub-paragraph 1 of the Law 
(procurement of works of art, procurement related to the protection of intellectual property rights, or 
concluding a procurement contract with the winner of an architectural or artistic competition).  

Therewith, the funds that the company receives as a result of crediting thereof on its own account, are no 
more recognized are budgetary, that is why their use by the company, even in case of implementing 
further procurements required to execute the concluded contract, is not subject to procurement 
procedures provided for by the Law.  

Therefore, the company is not a procuring entity within the meaning of the Law. 

10) "qualification documents" shall be understood as documents developed, approved, published for the 
open access and provided by a procuring entity free of charge to individuals and legal entities in the course 
of the pre-qualification. 

Comments: 

Qualification documents are prepared in the course of performance of the pre-qualification procedure. 
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Basic requirements to the content of qualification documents are set forth in Article 38, paragraph 3 of 
the Law. The key difference between qualification documents and tender documents lies in the fact that 
the first provides for no requirement for the bidder to submit a quotation of price for the object of 
procurement as a part of a qualification proposal.  

11) "qualification proposal" shall be understood as a proposal that is submitted to the procuring entity by 
participant in the pre-qualification procedure according to requirements of qualification documents. 

Comments: 

Qualification proposal is submitted by bidders during the first stage of the pre-qualification procedure 
and contains documents confirming compliance with the qualification criteria and specifications of the 
procuring entity. Price for the object of procurement is not indicated in qualification proposal.  

12) "tender committee" shall be understood as officers (officials) of the procuring entity (general procuring 
entity) appointed to be in charge of the organization and performance of procurement procedures 
hereunder. 

Comments: 

Procurement procedures in Ukraine are organized and held only by tender committees whose members 
are officers (officials) of the procuring entity (general procuring entity). Such committees consist of at 
least 5 members.  

Basic requirements to the creation and activities of tender committees are set forth in Article 11 of the 
Law and the Order of MEDT No. 916 of 26.07.2010 “On Approval of a Sample of a Tender Committee 
Charter”. 

For more information about tender committees see comments to Article 11 of the Law.  

13) "procurement monitoring" shall be understood as the systemic observation of the procuring entity’s 
performance of the procurement procedures in order to analyse their efficiency and due adherence to the 
law in the field of public procurement. 

Comments: 

Procurement monitoring is one of the key functions of MEDT as the Authorized Body for procurement. 
Procedure of conducting monitoring is established by the Order of MEDT No. 155 of 19.10.2011 “On 
Public Procurement Monitoring”. Opinion on compliance of the performed procurement procedure with 
the requirements of procurement legislation is prepared based on the results of the monitoring.  

In case of detecting a violation of procurement legislation in the course of procurement monitoring, such 
opinion may suggest recommendations prepared by MEDT regarding correction and prevention of such 
violations in future, and set the terms for the procuring entity to remedy the violation. The procuring 
entity must notify MEDT of correction of or failure to correct the detected violation within the term 
specified in the opinion, and provide relevant documents to confirm such correction. 

In case of detecting grounds for the cancellation of procurement procedure, provided for by the Law, in 
the course of procurement monitoring, MEDT may include recommendations in its opinion for the 
procuring entity to cancel the procedure. 

It is worth mentioning that MEDT may submit materials to controlling and law enforcement authorities 
about the violations of procurement legislation detected in the course of monitoring, and send them 
copies of its opinions. At the same time, these materials are rather informative, and the current 
procedure of audits does not provide for compulsory response to such information by relevant controlling 
authorities.  

It is also important to mention that MEDT publishes all its opinions based on the results of procurement 
monitoring on its website in the section “Public Procurement”. These opinions are an additional source of 
information about public procurements. 

14) "the most economically advantageous proposal" shall be understood as the bid that meets all the 
criteria and conditions specified in tender documents and found to be the best bid as a result of the 

http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2011_07_08/T102289.html
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evaluation of tender bids in accordance with Article 28 of the Law. 

Comments: 

According to Article 28 of the Law, there are two approaches to determining the most economically 
advantageous proposal. Particularly: 

in the case of procurement of goods, works and services that are not manufactured, performed and 
provided on a separate specification (a technical project) and for which a permanent active market exists, 
— the price; 

in the case of procurement operations of complex or specialized nature (including consultancy services, 
scientific research, experiments or design development, the research and development works) — the 
price together with other evaluation criteria.  

Such other criteria are set by the procuring entity depending on the complexity of the procurement.  

Article 28 of the Law contains an incomplete list of such criteria: quality of works and services; terms of 
payment; completion period; guaranty services; cost of maintenance; technology transfer and training 
for management, research and production personnel, including the use of the local resources, in 
particular, means of production, labour force and materials needed for manufacturing of goods, 
performance of works and provision of services offered by the bidder. 

For more information see comments to Article 28 of the Law. 

15) "announcement of a procurement procedure" shall be understood as an announcement of the open 
procurement procedure, an announcement of the two-stage procurement procedure, an announcement of 
the pre-qualification procedure, a request for price quotations; the notice of the negotiated procurement 
procedure. 

Comments: 

The form of announcement of a procurement procedure and instructions on completion thereof have 
been approved by the Order of MEDT No. 1106 of 15.09.2014.  

In any case, regardless of the selected procurement procedure, the announcement of the procedure must 
be published on the website of the Authorized Body. A procurement procedure is deemed opened since 
the moment the announcement thereof was published.  

Therewith, according to the Law, the time of publishing the announcement starts the period for the 
preparation of bids by the bidders, which ends on the last day for submitting the bids. Depending on the 
procurement procedure, this period may be: at least 20 business days (10 business days for a short 
procedure) for an open procurement procedure, at least 30 days (15 days for a short procedure) for a 
two-stage and pre-qualification procedures; at least 7 business days for a request for price quotations 
procedure. Information about application of the negotiated procurement procedure is made public within 
three business days of the date of passing the decision on the application thereof.  

16) "announcement of procurement procedure results " shall be understood as an announcement of results 
of procurement procedure, a notice of results of the pre-qualification, the information about results of the 
procedure of the request for quotations, the information about results of the negotiated procurement 
procedure, a cancellation notice or an annulment notice of the procurement procedure, a cancellation 
notice of the negotiated procurement procedure. 

Comments: 

The form of announcement of the results of a procurement procedure and instructions on completion 
thereof have been approved by the Order of MEDT No. 1106 of 15.09.2014.  

The term for the announcement of the result of a procurement procedure is the same for all procedures 
— that is seven days of the conclusion of the procurement contract or the decision to cancel the tender 
process or rendering the tender process void and null. 

17) "Complaint Review Authority" shall be understood as the Antimonopoly Committee of Ukraine. 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran466#n466
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Comments: 

According to Article 8, paragraph 3 of the Law, for the purposes of unbiased and efficient protection of 
rights and legitimate interests of persons participating in public procurement procedures, the 
Antimonopoly Committee of Ukraine, as the Complaint Review Body, shall set up a standing 
administrative board for the review of complaints on violations of legislation in the field of public 
procurement. Decisions of the standing administrative board shall be made in the name of the 
Antimonopoly Committee of Ukraine. 

The standing administrative board of the Antimonopoly Committee of Ukraine that reviews complaints 
about violations of legislation in the field of public procurement shall be composed of three State 
Commissioners of the Antimonopoly Committee of Ukraine.  

Procedure of filing complaints against procuring entities is set forth in Article 18 of the Law. 

18) "the successful bidder" shall be understood as a participant, whose bid or a price quotation has been 
found as the most economically advantageous and accepted in case of the bidding (tender), or a 
participant, whose bid is accepted as a result of the negotiated procedure. 

Comments: 

One has to keep in mind that the successful bidder in the procurement procedure does not always 
automatically becomes a party to a procurement contract as a contractor. Fist of all, since the moment of 
selecting the successful bidder, which means acceptance of its bid, other bidders may during the terms 
provided for by the Law appeal against the decision of the procuring entity (three to ten calendar days 
depending on the procurement procedure).  

Moreover, according to Article 31, paragraph 3 of the Law, in case of a written refusal of the successful 
bidder to sign the procurement contract in accordance with requirements of the tender documents, or in 
case of a failure to conclude procurement contract within the timeframe specified in this Law due to the 
bidder’s fault, the procuring entity shall identify the second most economically advantageous bid from 
among the bids whose validity period has not expired. 

19) "a related person" shall be understood as a person that meets any of the following characteristics: 

a legal entity that exercises control, or is controlled by a participant in the tender procedure, or is subject to 
a joint control with such a participant in the procurement procedure; 

a natural person or members of his/her family controlling a participant in the procurement procedure; 

an officer (official) of a participant in the procurement procedure shall be understood as a person 
authorized to perform legal acts on behalf of the participant in the procurement procedure aimed at 
establishing, modifying or terminating relations governed by the civil law, and family members of the said 
official; 

natural persons - members of the tender committee of a procuring entity and / or their family members 
that control procurement procedure participants or authorized on behalf of the participant in the 
procurement procedure to perform legal acts to establish, modify or suspend civil law relations. 

Control shall be understood as a possibility of decisive influence or a decisive influence on economic 
activities of a participant in the procurement procedure exercised either directly or via a larger number of 
related persons or legal entities, in particular, through the right of possession and the right of use of all 
their assets or a significant portion thereof, the right of decisive influence on their composition, on voting 
results, and also transactions execution that enable the possibility to determine the conditions of economic 
activity, to give binding instructions or to serve as the managing body of the participant in the procurement 
procedure or the shareholding (unit, block of shares), which is at least 25 per cent of the share capital of 
the participant in the procurement procedure 

For a natural person, the total shareholding in the participant’s authorized capital shall be determined 
depending on the scope of corporate rights held by such an individual, his/her family members and legal 
entities controlled by such an individual or his family members. 
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For the purposes hereof, family members shall be understood as spouses, children, parents, brothers and 
sisters, grandparents, grandchildren, adoptive parents, adopted children, as well as other individuals, 
provided that they reside on a permanent basis together with the related party and maintain common 
household with the said party. 

Comments: 

According to Article 17, paragraph 1, sub-paragraph 6 of the Law, a procuring entity shall make a 
decision to reject a bidder or a participant in the pre-qualification procedure to take part in the 
procurement procedure or in the pre-qualification procedure, and must reject any bid (a qualification 
proposal, a price-quotation) of the bidder (participant in the pre-qualification procedure), ifa bid (a 
qualification proposal, a price quotation) is submitted by a bidder which is a person related to other 
bidders and/or to a member(s) of the tender committee of the procuring entity. 

Therefore, the terms “related persons” refers to relations between the bidders and/or between the 
bidder(s) and member(s) of the tender committee of the procuring entity. 

In case related persons, within the framework of one procurement procedure, submit bids regarding 
different parts of the procurement object (lots), the procuring entity shall review, evaluate the bids and 
select the successful bidder for each lot separately, which prevents establishing of any legal relations 
between the said related persons aimed at distortion of fair competition among the bidders. 

Therefore, in case bids are submitted by related persons in one procurement procedure, but for different 
lots, not legal grounds exist for the procuring entity to reject the bids in accordance with Article 29, 
paragraph 1, sub-paragraph 2 of the Law. 

At the same time, in case bids are submitted by related persons within the meaning of the Law for one 
and the same lot in one procurement procedure, the procuring entity rejects the bids based on Article 29, 
paragraph 1, sub-paragraph 2 of the Law. 

20) "services" shall be understood as any object of procurement (other than goods and works), in 
particular, transportation services, technological and scientific research, research and development 
activities, medical and public amenity services, leasing, rental (lease), as well as financial and consultancy 
services, and maintenance. 

Comments: 

Procuring entities usually face difficulties when identifying the need to apply the provisions of the Law in 
case of procurement of maintenance services. There are two aspects of the issue. The first one has to do 
with classifying certain services as maintenance. The second is related to applying threshold values 
specified in Article 2 of the Law (UAH 100,000, exclusive of VAT).  

In terms of classifying certain services as maintenance, according to the letter of the Ministry of Housing 
and Utility Services of Ukraine No. 9/8-457 of 06.04.2009, procuring entities may refer to the Order of the 
State Committee of Ukraine for Housing and Utilities No. 150 of 10.08.2004 “On Approval of Inexhaustive 
List of Services of Maintenance of Houses and Buildings and Surrounding Territories, as well as Services of 
Repair of Facilities, Houses and Buildings”. 

To identify the need to apply provisions of the Law depending on the expected cost of maintenance, one 
should refer to the Order of MEDT No. 921 of 26.07.2010 “On Approval of Procedure of Determination of 
the Procurement Object”. According to point 2.2 of the Procedure, when procuring maintenance services, 
the procurement object is identified for each constructed object based on the national standard ДСТУ 
Б.Д.1.1-1:2013 “Rules for Calculating Construction Costs”, approved by the Order of the Ministry of 
Regional Development, Construction and Housing and Utility Services of Ukraine No. 293 of 05 July 2013. 

The national standard ДСТУ Б Д.1.1-1:2013 “Rules for Calculating Construction Costs” (hereinafter 
referred to as Standard) which came into force on 01 January 2014, replaced national building standards 
ДБН Д.1.1-1-2000 “Rules for Calculating Construction Costs”.  

It should be noted that the Standard does not contain definition of the term “constructed object”, 
however, it states that the terms used therein are based on the terms defined in ДБН А.2.2-3, as well as 

http://accept.org.ua/index.php/ua/normatyvni-akty/nakazy-minekonomrozvytku/656-nakaz-minekonomiky-n-921-vid-26-07-2010-pro-zatverdzhennia-poriadku-vyznachennia-predmeta-zakupivli
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other terms referred to in the Standard. According to ДБН А.2.2-3:2014 “List and Content of Design 
Documents in Construction”, the meaning of the term “constructed object” includes houses, buildings, 
constructions used for any purposes, complexes and parts thereof, engineering and transportation 
infrastructure facilities. 

Therefore, maintenance of each separate house, building, construction, engineering and transportation 
infrastructure facility is another procurement object and is not subject to applying the Law if the overall 
cost of maintenance of the object (not certain premises or certain construction and repair services) is less 
than UAH 100,000 (exclusive of VAT).  

 

21) "procurement object" shall be understood as goods, works and services that are procured by a 
procuring entity within a single procurement procedure, and for which participants are permitted to submit 
bids (qualification proposals, quotations), or proposals for negotiations (in case of the application of the 
negotiated procedure). The procurement object shall be defined by the procuring entity in accordance with 
the procedure prescribed by the Authorized Body. At least two proposals / bids shall be received within a 
procurement procedure, unless the procuring entity applies the negotiated procurement procedure. 

Comments: 

As a rule, procuring entities procure the same goods and services each year (first of all, this is true for 
state-financed institutions and organizations).  

That is why the procuring entity’s key task is to define correct procurement objects with due 
consideration of the codes of the National Classification of Goods and Services ДК 016-2010 (hereinafter 
referred to as Classification), approved by the Order of the State Committee of Ukraine for Technical 
Regulation and Consumer Policy No. 457 of 11 October 2010.  

According the current Procedure, approved by the Order of MEDT No. 921 of 26.07.2010, a procurement 
object (goods and services) is defined in accordance with Article 1, paragraph 1, sub-paragraphs 20 and 
27 of the Law and based on the Classification, by the fifth digit (classification grouping “category”), 
indicating the specific name of the goods or services in brackets.  

When procuring services of conducting scientific and technical activities, a procurement object is defined 
based on the National Classification of Scientific and Technical Activities ДК 015-97, approved by the 
Order of the State Committee of Ukraine for Standardization, Metrology and Certification No. 822 of 
30.12.97, by the fourth digit (classification grouping “kind”), indicating the name of the scientific and 
technical activity in brackets. 

Procuring entity defines the procurement object in a works procurement procedure in accordance with 
Article 1, paragraph 1, sub-paragraph 23 of the Law of Ukraine “On Public Procurement” for each 
constructed object and with due consideration of the standard ДСТУ Б.Д.1.1-1:2013 “Rules for 
Calculating Construction Costs”, approved by the Order of the Ministry of Regional Development, 
Construction and Housing and Utility Services of Ukraine No. 293 of 05 July 2013, as well as 
Administrative Building Standards ВБН Г.1-218-182:2006 “Classification of Works on Repairing Public 
Roads”, approved by the Decision of the Board of the State Road Service of Ukraine No. 16 of 10.04.2006. 

Such procedure prevents intended split of procurement objects with the purpose to avoid procurement 
procedures. At the same time, the procuring entity, in general, may use different approaches to 
classifying certain goods or services (for example, procurement of ready-made clothes (goods) and 
manufacture of such clothes (service) refer to different codes within the classification. However, SFIU is in 
charge of monitoring the cases where procuring entities use this trick to avoid holding procurement 
procedures prescribed by the Law (especially open procedures). 

Moreover, it should be mentioned that the Procedure provides for certain peculiarities of defining 
procurement objects in some procedures. Namely, this refers to the procurement of services of property 
appraisal for the purposes of privatization, custom-made prosthetics, etc. These cases require specifying 
the procurement object based on the nomenclature or certain object/event. 

http://accept.org.ua/index.php/ua/normatyvni-akty/zakony/615-zakon-ukrayiny-pro-zdiisnennia-derzhavnykh-zakupivel-vid-01-06-2010-2289-vi-zi-zminamy
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Finally, in view of ratification of the DCFTA between Ukraine and the EU, procuring entities in Ukraine, 
apart from the name and code under the national classification, will indicate the name and code of the 
EU classification (CPV — Common procurement vocabulary) for procurements the value of which exceeds 
the thresholds specified in the DCFTA, namely:  

(a) EUR 133,000 for the supply of goods and provision of services for central public authorities;  

(b) EUR 206,000 for the supply of goods and provision of services which are not covered by point (a);  

(c) EUR 5,150,000 for the performance of works and public concessions;  

(d) EUR 5,150,000 for the performance of works in the sectors of utilities and infrastructure (the 
Peculiarities Law);  

 (e) EUR 412,000 for the supply of goods and provision of services in the sectors of utilities and 
infrastructure (the Utilities Law).  

22) "a bid" shall be understood as a proposal concerning the procurement object or a part thereof (a lot) 
submitted by a bidder to the procuring entity in accordance with requirements of the tender documents. 

Comments: 

A bid, in fact, consists of a number of standard documents required by the procuring entity to confirm the 
bidder’s compliance with the set qualification criteria, the proposed procurement object’s compliance 
with the technical specifications, price quotation and main terms and conditions of the procurement 
contract agreed on with the bidder.  

The procuring entity sets the requirements to the content and procedure of preparation of the bid in 
tender documents. 

23) "works" shall be understood as the design, the construction of new (the expansion, rehabilitation, 
major repairs, and restoration of existing) objects and structures used for manufacturing and non-
manufacturing purposes, the standard-setting activities for construction, the geological prospecting, the 
technical refurbishment of existing enterprises, as well as the ancillary services for works, including land 
surveying works, drilling, seismic surveys, aero- and satellite photography and other services that are 
included in the estimated cost of the works, if the cost of such services does not exceed the cost of the 
relevant works. 

Comments: 

For more information about defining the works procurement object and the terms “constructed object” 
see comments to Article 1, paragraph 1, sub-paragraphs 20 and 21 of the Law.  

According to the definition of the term “work” and the Procedure of defining a procurement object, 
approved by the Order of MEDT No. 921 of 26.07.2010, work on the execution of design documents for 
the constructed object, construction works as such (expansion, rehabilitation, major repairs, restoration, 
technical re-equipment), and other ancillary services related to such works that are included in the 
estimated cost of the works with the object (if the cost of such services does not exceed the cost of the 
relevant works) are all separate procurement objects. 

Such services include, particularly, expertise of design documents, designer supervision, technical 
supervision. Within the meaning of the Law, each of these services complies with the definition of the 
term “work”, that is why if their cost does not exceed UAH 1,000,000 (exclusive of VAT), the Law does not 
apply to the procurement of each of them. 

24) "framework agreement" shall be understood as a transaction entered into by one or several procuring 
entities (by the general procuring entity) in writing in accordance with the procedure prescribed by this Law 
with one or several procurement procedure participants for the purposes of the specification of principal 
conditions of the procurement of specific goods and services for the entry into the relevant procurement 
contracts during the validity period of the framework agreement. 

Comments: 
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Article 13 of the Law provides for the algorithm of performance of procurement procedures under 
framework agreements, and secondary legislation describes some peculiarities of conclusion and 
performance of framework agreements, establishes the procedure of nominating general procuring 
entities and the approved List of Goods and Services that may be procured under framework agreement. 

Particularly, peculiarities of conclusion of framework agreements, the list of goods and services that may 
be procured under framework agreements are specified in the Orders of MEDT No. 503 of 24.04.2012 “On 
Approval of the List of Goods and Services That May Be Procured under Framework Agreements” and No. 
504 of 24.04.2012 “On Peculiarities of Conclusion of Framework Agreements”. Peculiarities of 
performance of framework agreements are set forth in the Resolution of the Cabinet of Ministers of 
Ukraine No. 603 of 04 July 2012 “On Peculiarities of Performance of Framework Agreements”. 

Framework agreements are usually concluded in case of performing repeated procurement procedures 
with the purpose to select certain economic operators that could satisfy the needs of the procuring entity 
at certain periods of time. Particularly, they enable consolidating repeated and homogeneous 
procurements and allow different procuring entities to make repeated procurements of goods within only 
one procurement procedure. Therefore, in fact, procuring entities will not need to perform repeated 
procedures to make standard procurements, which is expected to save money and time in public sector in 
general. 

Correct use of this approach will ensure practical benefits for both public authorities and suppliers, such 
as: 

additional economy for procuring entities resulting from the scope and duration of a framework 
agreement; 

possible consolidation of needs of several procuring entities and performing less procurement procedures;  

duration of a framework agreement may last up to four years (long-term business cooperation). 

At the same time, one should also keep in mind potential risks for both procuring entities and bidders, 
namely: 

the risk of restriction of competition in the market throughout the duration of the framework agreement; 

the risk of reduced flexibility of the procuring entity in case new goods (with higher quality and 
innovative, with the same or even lower prices) and new sellers enter the market; 

potential risk relating to the procuring entity’s unconditional right to refuse from concluding a 
procurement contract under the framework agreement, which may prevent selecting the most 
advantageous bids. 

Considering the powerful economic influence of such agreements on the markets, they should be strictly 
regulated to keep the system within the legal framework and ensure observation of the common 
principles of competition, equal treatment and transparency.  

More specifically: 

a)  If a procuring entity enters into a framework agreement, it may conclude procurement contracts 
under such agreement only within the period of duration thereof. Duration of a framework agreement 
may not exceed four years. 

b) Each procurement contract concluded under a framework agreement must comply with the 
common principles applicable to public agreements, whereas a framework agreement is to be concluded 
based on the procurement legislation. 

c)  Parties to a framework agreement must be nominated based on the criteria for selecting 
successful bidders provided for by procurement legislation.  

Framework agreements vary depending on: 

1)  completeness of their terms and conditions; 

2)  the number of parties thereto. 
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The first criteria, in fact, may suggest two different situations:  

a)  Framework agreements specifying all terms and conditions (prices, quantities, technical 
specifications, etc.) (sometimes such agreements are called framework contracts); in this case, the terms 
and conditions applicable to the orders, are binding for the parties to the framework agreement. 

b)  Framework agreements not specifying all terms and conditions; such agreements are incomplete 
by definition: in fact, they either do not contain certain provisions, or not all of its provisions (for example, 
prices, quantities, technical specification, etc.), which are required for making further orders under the 
framework agreement without concluding an additional contract, are binding. In other words, some terms 
and conditions are supposed to be agreed on at the next stage — an additional contest. 

Depending on the number of parties to a framework agreement, they may be concluded with: 

а)  one economic operator as a party to the framework agreement; 

b)   several economic operators as parties to the framework agreement. 

For more information about concluding framework agreements see comments to Article 13 of the Law.  

25) "validity period of a bid or of a price quotation" shall be understood as the period specified by the 
procuring entity in tender documents or the request for quotations, during which the participant does not 
have the right to amend its bid or quotation. 

Comments: 

Validity period of a bid is indicated by the procuring entity in tender documents when performing open 
procurement procedures, two-stage procurement procedures and the second stage of the pre-
qualification procedure. According the Article 22 of the Law, the timeframe during which bids will be 
deemed valid, is at least 90 days after the bid opening date. Validity period of a bid in a request for price 
quotations procedure, according to Article 36 of the Law, is at least 120 days. 

26) "complainant to the Complaint Review Authority" (hereinafter referred to as the "complainant") shall 
be understood as an individual or a legal entity that has applied to the complaint review authority for 
protection of its/his/her rights and legitimate interests against a decision, an action or omission by the 
procuring entity, which are contrary to the legislation in the field of public procurement, and which have 
resulted in a violation of the right or a legitimate interest of such person. 

Comments: 

According to this sub-paragraph, a complaint, in fact, may be submitted only by a person, whose right or 
legitimate interest has been violated as a result of a decision, action or omission on the part of the 
procuring entity.  

Thus within the meaning of the Law, appeal against a procurement procedure is possible only when the 
complainant thinks that a certain decision, action or omission of/by the procuring entity, which are 
contrary to the procurement legislation, has resulted in violation of its/his//her rights or legitimate 
interests. 

For more information see comments to Article 18 of the Law.  

27) "goods" shall be understood as products, objects of any type and designated purpose, including raw 
materials, manufactured goods, equipment, technologies, objects in solid, liquid, or gas form, as well as 
services associated with the supply of goods, if the cost of such services does not exceed the cost of the 
goods themselves. 

Comments: 

For more information about defining the goods procurement object see comments to Article 1, paragraph 
1, sub-paragraph 21 of the Law. 

28) "procurement procedure" shall be understood as the implementation of a competitive selection of 
bidders in order to determine the successful bidder (in competitive procedure) in accordance with the 
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procedures established by this Law (except for the negotiated procurement procedure). 

Comments: 

The Law allows application of four procedures which require selection of bidders on a competitive basis: 

open tender; 

two-stage tender; 

request for price-quotations; 

pre-qualification of bidders; 

See more detailed comments to each procedure below. 

29) “Authorized Body” shall be understood as the central executive body in charge of the implementation 
of the national public procurement policy.  

Comments: 

According to the Decree of the President of Ukraine No. 634/2011 of 31 May 2011 “On the Ministry of 
Economic Development and Trade of Ukraine”, the Authorized Body in the field of public procurement is 
MEDT. MEDT’s functions in this sphere may be classified into four main directions: 

Legislative, namely development and approval within its competence of laws and regulations which are 
necessary to implement this Law; participation in reviewing and approval of draft acts of other executive 
bodies and lawmakers, issuing opinions on the laws adopted by the Parliament with the 
recommendations to the President to sign/veto them, etc.; 

Analytical, including accounting of procurements through collection of information about the planned 
procurements and the results of the procurement procedures, preparation and submission of quarterly 
reports on public procurement to the Cabinet of Ministers of Ukraine and the Accounting Chamber of 
Ukraine, monitoring of public procurements, study, generalization and dissemination of the world’s best 
practices in the field; 

Organizational, namely submission of proposals regarding nominating the general procuring entity to the 
Cabinet of Ministers of Ukraine, support of the free web portal of the Authorized Body dedicated to public 
procurements, organization of meetings and seminars on public procurement, development of standard 
curricula for training of procurements specialists and capacity building;  

Representative, consulting and methodological, namely public relations and public consultations on the 
improvement of the national public procurement system, provision of free methodological assistance to 
procuring entities, international cooperation in the field of public procurement, presenting explanations 
regarding application of procurement legislation, raising public awareness of public procurement policy 
and rules, cooperation with controlling and law enforcement authorities. 

For the purposes of performing these functions, Department for Public Procurement and State Order was 
established within MEDT (address: 28 Druzhby Narodiv Blvd., Kyiv 01103, phone: (044) 2860297). 

For more information about the functions of the Authorized Body see comments to Article 8 of the Law. 

30) "a participant in the pre-qualification procedure" shall be understood as a natural person, including sole 
traders, a legal entity (resident or non-resident) that confirmed its intention to participate in the pre-
qualification procedure and/or submitted a qualification proposal; 

31) "a participant in the procurement procedure" (hereinafter referred to as the "bidder") shall be 
understood as an individual or a legal entity, which has confirmed his/its intent to take part in the 
procurement procedure in written by submitting a tender bid, or a quotation, or took part in the 
negotiations in the case of the negotiated procedure. 

Comments: 

According to the definitions of the terms “a participant in the pre-qualification procedure” and “a 
participant in the procurement procedure”, almost any economic operator — be it a natural person or a 
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legal entity — may participate in a procurement procedure. It is important to highlight that, according to 
these definitions, a natural person does not necessarily have to be a registered sole trader,1which means 
that it may be any natural person (a citizen of Ukraine or a foreigner). Meanwhile, it should be specified 
that subsidiary and/or affiliated companies without the status of a legal entity may not participate in 
procurement procedures on their own behalf, but only on behalf of their parent companies. 

Also, it is important to note that associations of legal entities (the so called consortia, which is a common 
international practice) without the status of a legal entity may not participate in tenders, either. 

 As a matter of fact, a procuring entity cannot deliberately, without a good reason, allow participation in 
the tender only to a certain group of participants. However, depending on the peculiarities of the 
procurement object, certain limitations are possible due to the fact that potential participants may not be 
able to meet certain qualification or technical requirements or requirements to presenting relevant 
permits or licenses, etc.  

Moreover, according to these definitions, to become a participant, an economic operator does not 
necessarily have to notify the procuring entity of his/her/its intention to participate in the procurement 
procedure. Instead, it is sufficient for such economic operator to read the information about the relevant 
procurement procedure on the web portal of the Authorized Body and submit a bid, a qualification 
proposal or a price quotation. The exemption is a negotiated procedure as information about its 
application may not automatically be deemed as invitation to participate in it. 

32) "price quotation" shall be understood as a proposal in respect of the procurement object or a part 
thereof (a lot) submitted by a bidder to the procuring entity on the basis of the request for price 
quotations. 

Comments: 

This term refers and applies only to a request for price quotations procedure. For more information about 
a request for price quotations procedure see comments to Articles 35 and 36 of the Law. 

33) "a part of procurement object (a lot)" shall be understood as a part of goods, works or services 
determined by the procuring entity, for which bidders are permitted to submit their tender bids, or bids, or 
price quotations, or proposals for negotiations in case of the application of the negotiated procedure. At 
least two proposals or bids must be submitted for each specific part of a procurement object (each lot) in a 
procurement procedure, except for the events when negotiated procurement procedure is applied by the 
procuring entity. 

Comments: 

According to the Order of MEDT No. 921 of 26.07.2010, a procuring entity may determine separate parts 
of a procurement object (lots) referring to the sixth to tenth digits under the Classification, and depending 
on the quantities, nomenclature and place of supply of goods, performance of works or provision of 
services.  

Split of a procurement object into parts is a right, but not an obligation of a procuring entity. A procuring 
entity decide on the split if it is expedient from economic and technical points of view.  

Particularly, such split may be necessary if the volume of procurement is too big, or geography of supplies 
is too complicated (procurement of coal for schools within a rayon/oblast, fuel and oil to meet the needs 
of oblast divisions of internal affairs). Therewith, there is a risk that in case of performing a procurement 
procedure for a single procurement object, there won’t be a sufficient number of participants able to 
meet the requirement of the procuring entity in terms of quantities and places of supply (fuel and oil, 
food, etc.).  
                                                      
1
 The way in which a natural person carries on his/her economic activity depends on the kind and frequency of such 

activity, and is regulated by tax legislation, first of all. That is if a natural person sells his/her own house, the law does 
not require him/her to register as a sole trader. Instead, if a natural person provides any services on a continuing basis 
(legal, auditing, cleaning, rental, etc.), the tax law provides for the requirement to such person to register as a sole 
trader. Tax authorities are in charge of conducting control over the legitimacy of economic activities carried on by 
natural persons.  



HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

23 
 

 
 

Article 2. Scope of the Law 

1. This Law shall apply to all procuring entities and procurements of goods, works and services, provided 
that the procurement object’s value (exclusive of VAT) in cases of good(s) supplies or services (services) 
procurement equals to or exceeds UAH 100,000 and the value of works equals to or exceeds 
UAH 1,000,000. 

The procurement object’s value in goods, works and services determined in indent 1 of this paragraph shall 
be reviewed every 24 months with regard to the consumer price index, producer price indices for industrial 
products. As a result of such review the Cabinet of Ministers of Ukraine shall submit a draft law on 
amendments to this Law to the Verkhovna Rada of Ukraine. 

Comments: 

An important novelty of this version of the Law lies in the requirement to include VAT in the value of a 
procurement object and, as a result, to apply the procurement procedures stipulated in this Law.  

Thus, for example, if an expected value of goods is UAH 120,000 (inclusive of VAT in the amount of UAH 
20,000), procurement thereof must be arranged under one of the procedures provided for by the Law. 

At the same time, if, according to the design and estimate documents, the expected value of works is 
UAH 1,000,000 (inclusive of VAT in the amount of UAH 166,666.67), the amount of UAH 833,333.33 will 
be considered when deciding on including such procurement in the annual plan. In such case procurement 
of works will be made without applying the procedures provided for by the Law.  

2. Terms, regulations and procedures for procurement of goods, works and services may be established or 
changed exclusively by amending this Law, except for the cases defined by this Law. Amendments to the 
provisions of this Law may be introduced only by amending of this law. 

3. This Law shall not apply when the procurement object is the following: 

goods and services related to the design development, production of the security paper, banknotes, coins 
and state awards of Ukraine, their storage and the record-keeping thereof; 

Comments: 

Regardless of whether such procurements are covered by the Law, the National Bank of Ukraine, in order 
to procure relevant specific goods in an effective manner, approved Provisions on Procurement by the 
National Bank of Ukraine of Goods, Works and Services Related to the Design Development, Production 
of the Security Paper, Banknotes, Coins and State Awards of Ukraine, Their Storage and the Record-
keeping Thereof by its Resolution No. 440 of 07.11.2013. These Provisions provide for a simplified, but 
mostly competitive, procedure of procurement of such goods. 

goods, works and services procured by foreign diplomatic representations; 

Comments: 

EU legislation has no similar exemption, however, small volumes of such procurements (mostly operating 
support to Ukrainian diplomatic institutions abroad — utilities, fuel, Internet, etc.) are not crucial.  

goods, works and services procurement of which is classified as a state secret in accordance with the Law of 
Ukraine "On State Secrets"; 

Comments: 

Recognizing information as state secret is a duty of authorized specialists and subject to a relevant 
procedure established by the Law of Ukraine “On State Secrets”. The Security Service of Ukraine is in 
charge of general supervision over the observance of the said Law. This exemption complies with the EU 
standards. 

 

http://zakon4.rada.gov.ua/laws/show/3855-12
http://zakon4.rada.gov.ua/laws/show/3855-12
http://zakon4.rada.gov.ua/laws/show/3855-12
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services needed for the state borrowings, debt servicing and repayment of the state debt; 

Comments: 

This exemption complies with the EU standards. 

goods, works and services procured for the preparation and the performance of elections and referenda in 
Ukraine; 

Comments: 

This provision applies during the period of holding elections and referenda in Ukraine based on the 
decisions passed according to the procedure established by the election legislation of Ukraine. 

As this exemption does not apply on a continuing basis, it does not need any comments. 

goods, works and services associated with transactions of the National Bank of Ukraine for the 
management of the gold and hard currency reserves, their allocation, purchase and sale transactions on the 
secondary securities market, the currency interventions by means of sale and purchase of currencies on 
foreign exchanges; 

Comments: 

This exemption complies with the EU standards. 

acquisition, lease of land, buildings, other immovable property or titles to land, buildings and other 
immovable property; 

Comments: 

This exemption complies with the EU standards. However, taking into account possible competition, 
especially in big cities (particularly, in terms of lease, purchase of immovable property), it is 
recommended to monitor prices and apply competitive selection based on the results thereof. 

services of international mediation courts, international commercial arbitrages provided for consideration 
and resolution of disputes involving the procuring entity; 

Comments: 

This exemption complies with the EU standards. 

services of financial institutions, including international financial institutions, related to raising of credit 
resources and funds for the authorised capital by a procuring entity; 

Comments: 

This exemption does not refer to all possible financial services of any operators, but only to services 
provided by financial institutions (particularly, international financial organizations) relating to raising 
credit resources by the procuring entity and raising funds for the authorized capital of the procuring 
entity. The notion of a “financial institution” is defined in Article 1, paragraph 1, sub-paragraph 1 of the 
Law of Ukraine “On Financial Services and State Regulation of the Markets of Financial Services”, 
according to which a financial institution is a legal entity which provides legitimate financial service(s), as 
well as other services (operations) relating to the provision of financial services, in cases expressly 
stipulated by law, and is registered in the relevant register according to the procedure prescribed by law. 
Financial institutions include banks, credit unions, pawnbrokers, leasing companies, trust companies, 
insurance companies, accumulative pension funds, investment funds and companies, as well as other 
legal entities whose exclusive kind of activities is provision of financial services.  

financial services rendered in connection with the issue, purchase and sales, transfer of securities or other 
financial instruments; 

Comments: 

This exemption complies with the EU standards. 

services procured by banks in order to provide the banking services and conduct banking operations in 
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accordance with the Law of Ukraine “On Banks and Banking” and “On the National Bank of Ukraine”; 

Comments: 

The National Bank of Ukraine as regulator of the banking system, with the purpose to clearly define the 
scope of this exemption, which demonstrates a modern approach even to exempted procurements, 
approved the Provisions on Organizing and Performing by the National Bank of Ukraine of Service 
Procurement for the Purposes of Performing Its Transactions Only, and the exhaustive list of such services 
by its Resolution of the Board of the National Bank of Ukraine No. 78 of 25.03.2011 (as amended). These 
Provisions establish certain procedural rules for conducting economic comparative analysis of the market 
prices for certain services and selection of the most reasonable ones.  

services provided by the National Bank of Ukraine in accordance with the law. 

Comments: 

This exemption complies with the EU standards. 

blank forms of documents certifying personal identity and citizenship of Ukraine — passports, blank forms 
of documents certifying personal identity and special personal legal status, blank forms of other documents 
requiring in accordance with the laws of Ukraine to have special security features, brands of paid excise tax, 
which are produced by the companies managed by the National Bank of Ukraine, as well as goods, works 
and services required for manufacturing these objects; 

services of scientific, scientific and technical activities, funded on a competitive basis through the 
procedure established by Article 34 of the Law of Ukraine “On Scientific and Scientific and Technical 
Activities”. 

Comments: 

This exemption does not suggest that all public procurements of scientific, R&D and similar services are 
exempted from the Law. This provision refers only to scientific projects (services) to be selected for 
financing on a competitive basis through the procedure established by Article 34 of the Law of Ukraine 
“On Scientific and Scientific and Technical Activities”. At the same time, Article 34 of the said Law 
provides for the approval by the Government of the Procedure of Competitive Selection of Scientific 
Research, R&D, Scientific and Technical Activities and the Provision on Grant Financing of Fundamental 
Scientific Research, Applied Scientific Research and Scientific and Technical (Experimental) Developments 
from the State Budget of Ukraine. However, none of these documents, as of November 2014, has been 
approved, that is why it is impossible to clearly define what services relating to scientific, scientific and 
technical activities are subject to this exemption. 

goods, works and services required to perform its functions and powers by the Natural Persons’ Deposit 
Guarantee Fund, as defined by the Law of Ukraine  "On Deposit Guarantee”, on withdrawal of insolvent 
banks from the market. 

Comments: 

This exemption does not specify what goods (works, services) may be procured under this provision and, 
generally speaking, is not compliant with the EU standards.  

General comments: 

Article 2, paragraph 3 of the Law provides for the list of procurement objects that do not require 
application of procurement procedures stipulated by the Law. Generally, this list is rather objective and 
includes goods, works and services of which the procurement through the procedures provided for by the 
Law is either practically impossible or not reasonable due to certain good, mostly objective, reasons.  

At the same time, provisions regarding “goods, works and services related to the design development, 
production of the security paper, banknotes, coins and state awards of Ukraine, their storage, 
transportation and the record-keeping thereof”, as well as “goods, works and services required to 
perform its functions and powers by the Natural Persons’ Deposit Guarantee Fund”, are too generalized.  

In the first case, such provision allows procurement of a wide range of goods (fuels and oils, cars, tangible 

http://zakon4.rada.gov.ua/laws/show/2121-14
http://zakon4.rada.gov.ua/laws/show/679-14
http://zakon4.rada.gov.ua/laws/show/1977-12
http://zakon4.rada.gov.ua/laws/show/1977-12
http://zakon4.rada.gov.ua/laws/show/1977-12
http://zakon4.rada.gov.ua/laws/show/1977-12
http://zakon3.rada.gov.ua/laws/show/4452-17
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assets, office equipment) which have nothing to do with the peculiarities of manufacture, storage, 
transportation of main products (coins, banknotes, security paper, etc.), but are only necessary for the 
purposes of organizing and servicing the process.  

In the second case, due to uncertain list of procurements to be exempted, the exemption allows avoiding 
procurement procedures even when there is a sufficiently competitive market of relevant products or 
works (services).  

Therefore, a recommendation was issued for the procuring entities whose procurements are subject to 
these exemptions, to adhere at least to the internal procedure when performing such procurements in 
order to enable selection of contractors on a more or less competitive basis.  

4. Specific regulations for the procurement procedures provided for by this Law shall be defined by special 
laws when these are implemented: 

1) by legal entities carrying on activities in the following fields: 

ensuring generation, transportation and supply of heating energy; 

ensuring generation, transportation, sale and purchase, distribution and centralized traffic control 
(operational and technological) of the united energy system of Ukraine and supply of electric power; 

ensuring production, transportation and supply of potable water; 

ensuring operation of the centralized sewerage services; 

providing services of the public rail transport infrastructure; 

ensuring operation of the city electric transport and maintenance of its facilities for transportation services; 

rendering services of bus terminals, sea ports, airports; 

rendering services of aero navigation for aircrafts; 

rendering postal services; 

geological surveillance (including research and commercial development of deposits) of oil and gas bearing 
depths, deposits of coal and other kinds of solid fuel; 

ensuring operation and maintenance of fixed telecommunication networks for general use or rendering 
public telecommunication services; 

ensuring transportation, storage, processing of crude oil and oil products; 

Comments: 

On 24 May 2012, the Verkhovna Rada of Ukraine approved the Law of Ukraine No. 4851-VI “On 
Peculiarities of Procurement in Certain Spheres of Economic Activity” (hereinafter referred to as the 
Utilities Law) which defines legal and economic principles of implementing public procurement in certain 
spheres of economic activity. According to the last amendments to the said Law (introduced by the Law of 
Ukraine No. 1197-VII of 10 April 2014), the Utilities Law applies to subjects which are procuring entities in 
the meaning of Article 1 of the Utilities Law and carry on their activities in the following areas: 

ensuring generation, transportation and supply of heating energy; 

ensuring generation, transportation, distribution, sale and purchase, supply of electric power and 
centralized traffic control (operational and technological) of the united energy system of Ukraine; 

ensuring production, transportation and supply of potable water; 

ensuring operation of the centralized sewerage services; 

providing services of the public rail transport infrastructure; 

ensuring operation of the city electric transport and maintenance of its facilities for transportation 
services; 

rendering services of bus terminals, sea ports, airports; 

http://zakon2.rada.gov.ua/laws/show/4851-17#n6


HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

27 
 

rendering services of aero navigation for aircrafts; 

rendering postal services; 

geological surveillance (including research and commercial development of deposits) of oil and gas 
bearing depths, deposits of coal and other kinds of solid fuel; 

ensuring operation and maintenance of fixed telecommunication networks for general use or rendering 
public telecommunication services; 

ensuring transportation, storage, processing of crude oil and oil products; 

support to the operation of the electric power market, the day-ahead market, the balancing market, the 
market of ancillary services, as well as provision of services of the system operator, settlements 
administrator, commercial accounting administrator, market operator, guaranteed buyer in accordance 
to the provisions of the  Law of Ukraine “On Operating Principles of Electricity Market of Ukraine”; 

provision of ancillary services in the market of ancillary services and services of levelling conditions of 
competition in accordance with the provisions of the Law of Ukraine “On Operating Principles of 
Electricity Market of Ukraine”. 

At the same time, according to Article 1 of the Utilities Law, procuring entities may be: 

legal persons operating in any of the areas defined in  Article 2  of this Law; 

undertakings operating in any of the areas specified in Article 2 of this Law and provided that they meet 
at least one of the following conditions: 

public authorities, the authorities of the Autonomous Republic of Crimea, local governments own shares 
of more than 50 per cent in the authorized capital of the entity, or such authorities have the majority of 
votes in the supreme governing body of the entity or the right to appoint more than half the members of 
the executive or supervisory board of the entity; 

the existence of special or exclusive rights. 

See a more detailed comment on the procedure of applying the Utilities Law below. 

2) to procure the following goods, works and services: 

non-irradiated fuel elements for nuclear reactors; 

Comments: 

Peculiarities of procurement of these goods are described in the Law of Ukraine “On Peculiarities of 
Procurement of Non-irradiated Fuel Elements for Nuclear Reactors” No. 4101-VI of 09.12.2011, providing 
for absolute pre-emptive procurement from one bidder (which requires brining it in compliance with the 
new Law where no such procedures is provided for). 

crude oil or oil products; 

Comments: 

No separate law.  

electricity and services for its supply, transmission and distribution; 

Comments: 

No separate law.  

centralized heating services; 

Comments: 

No separate law.  

natural gas and oil gas, services for its transportation, distribution and supply; 

Comments: 

http://zakon2.rada.gov.ua/laws/show/663-18
http://zakon2.rada.gov.ua/laws/show/4851-17#n15
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No separate law.  

postal services, postage stamps and stamped envelopes; 

Comments: 

Peculiarities of procurement of these goods are described in the Law of Ukraine “On Peculiarities of 
Procurement of Postal Services, Postage Stamps and Stamped Envelopes from the State Budget”, 
providing for absolute pre-emptive procurement from one bidder (which requires brining it in compliance 
with the new Law where no such procedures is provided for). 

telecommunication services, including transmission of radio and television signals (other than mobile 
telecommunications and Internet providing services); 

Comments: 

No separate law.  

services for training of specialists, research and teaching personnel and workers, qualification development 
and training upgrade (post-graduate education) on the basis of state orders; 

Comments: 

Regulated by the Law of Ukraine “On Preparing and Placing State Order for Training of Specialists, 
Research and Teaching Personnel and Workers, Qualification Development and Training Upgrade”.  

According to Article 3, paragraph 1 of the Law, state order is placed by procuring entities on a 
competitive basis (unless Article 3, paragraph 2 provides for otherwise) according to the procedure 
established by the Cabinet of Ministers of Ukraine based on the submission by central executive 
authorities in charge of development and implementation of the national education policy (Resolution of 
the Cabinet of Ministers of Ukraine No. 363 of 20 May 2013 “On Approval of the Procedure of Placing 
State Order for Training of Specialists, Research and Teaching Personnel and Workers, Qualification 
Development and Training Upgrade”). 

centralized water supply and sewage services; 

Comments: 

No separate law.  

goods procured in accordance with the programs of the Global Fund to Fight AIDS, Tuberculosis and 
Malaria in Ukraine implemented under the law. 

Comments: 

The Law of Ukraine “On Implementing the Programs of the Global Fund to Fight AIDS, Tuberculosis and 
Malaria in Ukraine”. 

Comments: 

Before separate laws on each of the above cases are adopted, all these procurements will be fully 
regulated by the Public Procurement Law (that is except the four above-mentioned cases as of today). 

5. Entering contracts that envisage payment for goods, works and services by the procuring entity 
before/without application of procedures established by this Law shall be prohibited. The procuring entity 
has no right to divide the procurement object into parts with the intention to avoid procedure of open 
tendering or the application of this Law. 

Comments: 

It is an intended division of the procurement object into parts in order to avoid procedure of open 
tendering or the application of this Law that is meant here.  

According to the explanation presented by MEDT, a procuring entity may implement procurements in 
case of allocation of additional funds, reallocation of funds saved as a result of procuring funds or saved 
in case of reduction of the contract value in cases envisaged by Article 40, paragraph 5 of the Law, 

http://zakon1.rada.gov.ua/laws/show/363-2013-%D0%BF/paran7#n7
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termination of procurement contract and the need to perform a new procurement, only after performing 
the actions provided for by Article 4, paragraph 1 of the Law, namely introduction of amendments to the 
annual procurement plan taking into account the value limits set in Article 2, paragraph 1 of the Law.  

According to Article 1, paragraph 1, sub-paragraph 24 of the Law, and having regard to the Budget Code 
of Ukraine (if a procuring entity is an administrator or receiver of budgetary funds), the procurement 
object in the above-mentioned cases will be deemed a new subject matter of the contract. 

That means that if in the beginning of the budget year a procuring entity, being in need of receiving a 
certain volume of goods annually, intentionally includes such need in the annual plan only for the first 
quarter of the year, which allows it to avoid a procurement procedure, this should be deemed as a 
violation of the procurement legislation.  

Meanwhile, if, due to objective reasons (restructuring, empowerment of the procuring entity, etc.), after 
procuring the volume set in the annual plan a need arises to procure additional volume of a similar 
procurement object, whether or not a new procurement procedure should be applied must be decided 
depending on the expected value of such additional procurement. If such value (exclusive of VAT) does 
not exceed the limits set in Article 2, paragraph 1 of the Law, a new procurement procedure shall not be 
applied.  

In case of procuring works to be financed during several years, the procuring entity should decide 
whether it is necessary to apply procurement procedures depending on the total value of such works 
under the procurement object instead of the annual amount of financing. 

 
 

Article 3. Principles of Procurement 

1. The procurement shall be based upon the following principles: 

fair competition among bidders; 

Comments: 

In general, the provisions of the Law aim at facilitating competition among the bidders. Risks may be 
posed only by unfair actions of bidders who may collude in order to commit certain concerted actions. 

In such case (collusion between the bidders) a procuring entity should timely respond (in case related 
persons are participating) to respective actions of AMCU aimed at establishing the fact of collusion and 
registration of such economic operators in the register of decisions of the AMCU’s bodies on recognising 
violations of laws on protection of economic competition by economic operators. This register is available 
on AMCU’s website. 

the maximum cost efficiency and effectiveness; 

Comments: 

One of the key principles of public procurement. Very often a procuring entity when setting technical 
specifications to the procurement object faces a dilemma, what is more important: “maximum economy” 
or “maximum efficiency”. Undoubtedly, it is important to pursue economy when spending budgetary 
funds. However, in the absence of a deliberate approach to setting technical specifications, the quality of 
the procured object may turn out to be lower than expected, which reduces the overall efficiency of the 
procurement.  

openness and transparency at all stages of the procurement; 

Comments: 

Adhering to this principle is possible through publication of documents relating to procurement 
procedures on the website of the Authorized Body. The list of documents and terms for publishing thereof 
are specified in Article 10 of the Law. 

Moreover, ensuring observation of this principle is provided for in Articles 9 and 27 of the Law. 



HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

30 
 

Particularly, according to these Articles, representatives of mass media and authorized representatives of 
civil society associations shall be entitled to be present at the bid opening procedure. Procuring entities 
shall provide unrestricted access to the bid opening procedure for representatives of mass media and civil 
society associations on their request and ensure the right to record the procedure with the use of 
technical means. 

non-discrimination of bidders; 

Comments: 

Details of adhering to this principle of non-discrimination are provided for in Article 5 of the Law. 
Particularly, according to paragraph 1 of this Article, domestic and foreign bidders shall participate in the 
procurement procedures on equal conditions. 

Moreover, according to Article 22, paragraph 3 of the Law, tender documents shall not contain 
requirements that restrict competition and result in discrimination of bidders. 

objective and impartial evaluation of bids; 

Comments: 

This principle is very important in terms of achieving optimal results of procurements. It is important to 
ensure equal and objective treatment of all the bidders. At the same time, there is a serious problem 
which lies in the absence of regulation of the issue of “technical errors” which often affects selection of 
the most advantageous bid in terms of quality and price (see more about this issues in comments to 
Article 29 of the Law). 

prevention of corrupt practices and abuse; 

Comments: 

One of the goals of development and introduction of competitive procurement mechanisms is prevention 
of corruption. Implementation of this principle is possible, first of all, through ensuring accountability and 
control in the field of public procurement. It is exactly the reason why the procedure of timely publication 
of the maximum possible number of procurement-relating documents was introduced, as well as 
reporting, liability of procuring entity’s officials for the violation of public procurement legislation, and 
rejecting bidders that committed corruption offences in the past. 

free movement of goods; 

freedom to provide services. 

Comments: 

The last two principles comply with the EU principles set forth in the text of the Treaty on European 
Union based on which the EU was actually founded. Particularly, according to Article 3, paragraph 1, 
sub-paragraph c of the Treaty, the EU, with the purpose to achieve the set goals, must ensure free 
movement of goods, persons, services and capital. 

In order to implement this principle, the Law prohibits discrimination (Articles 5 and 22 of the Law), 
provides for publication of information about procurements in English if certain value thresholds are 
exceeded (Article 10, paragraph 4 of the Law) and possibility of translation of all procurement-relating 
documents into a foreign language (Article 15 of the Law). 

  

Article 4. Procurement Planning and Other Preconditions for Procurement Procedures 

1. The procurement shall be carried out in accordance with an annual plan. The annual plan and changes 
thereto shall be sent to the authorities in charge of the budget treasury services, or to a servicing bank 
within five business days from the date of approval. 

Comments: 
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An important aspect of procurement is study of procurement object market conditions by the procuring 
entity. Effective and timely marketing research allows proper procurement planning, particularly 
identifying the expected value of the procurement object, correct determination of the procurement 
object and setting correct terms for organizing and holding the procedure, which are the key indicators of 
the annual procurement plan.  

This especially is true for a group of goods prices for which vary all the time depending on the season. 

In Ukraine, many procuring entities often underestimate the importance of such work, which results in 
failure to implement or cancellation of the planned procurement procedures in cases when the best bid 
exceeds the planned estimates or when there is an insufficient number of submitted bids due to lack of 
competition or reluctance of certain bidders to participate in the tender for various objective and 
subjective reasons. 

2. The annual procurement plan and changes thereto shall be made public free of charge on the website of 
the Authorised Body (hereinafter — “Website of the Authorized Body”) within five business days from the 
date of approval of the annual plan or amendments thereto. Annual plan and amendments thereto shall be 
also published on the procuring entity’s website or, in its absence, on the website of the main administrator 
of budgetary funds. 

Comments: 

The annual plan of procurement of goods, works and services from the state budget (hereinafter the 
annual plan) is a set of interrelated indicators which reflect the process of public procurements 
implemented by certain administrators of public funds during a budget year, specifying certain kinds of 
procurements to be included in the budget allocation plans for several respective budget period. 

An annual plan is developed by a procuring entity (an administrator of budgetary funds, as a rule) usually 
after the approval of the budget estimate. However, sometimes a procuring entity needs to ensure 
continuing procurement process which has to do with performing certain public functions or provision of 
services to the population (for example, procurement of blank sensitive documents to ensure issue of 
other documents — passports, driver’s licenses, technical passports, etc.; making vehicle license plates, 
supply of food products to schools, etc.).  

In such case, considering the planned need in certain goods or services and their expected value, 
organization of a procurement procedure may start in the end of the current year and end with awarding 
a contract in the next year after approval of the budget estimate by the administrator of budgetary 
funds.  

The form of the annual procurement plan has been approved by the Order of MEDT No. 1106 of 
15.09.2014 “On Approval of Forms of Documents in the Sphere of Public Procurement”. 

An annual plan is supposed to be developed for procurements of which the expected value equals or 
exceeds the amounts specified in Article 2, paragraph 1 of the Law.  

If the expected value of the procurement object is less than the amount specified in Article 2, paragraph 1 
of the Law, such procurement object shall be documented in an annex to the annual plan to be executed 
in any form and signed by chairperson of the tender committee or his/her substitute. 

If the expected value of the procurement object is less than the amount specified in Article 2, paragraph 1 
of the Law, and the procuring entity does not establish a tender committee, a register of such 
procurements may be created in any form to be signed by the procuring entity’s authorized person.  

A procurement plan shall be agreed on by procuring entity’s financial department, approved by the 
tender committee, and signed by the chairperson and secretary of the tender committee. According to 
the Law, an annual plan and all changes thereto must be published on the Authorized Body’s web portal. 

The annual procurement plan and changes thereto (if any) shall be made public free of charge on the 
website of the Authorised Body (if any) within five business days from the date of approval of the annual 
plan or amendments thereto.  
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Article 5. Non-discrimination of Bidders 

1. Domestic and foreign bidders shall participate in the procurement procedures on an equal basis. 

2. Procuring entities shall provide free access for all bidders to the procurement information required by 
this Law. 

Comments: 

To allow more possibilities of timely obtaining of information about public procurements by foreign 
bidders, Article 10, paragraph 4 of the Law provides for the announcements of the procurement 
procedure and the results thereof to be posted in English on the web portal of the Authorized Body within 
the terms established in the first paragraph of this Article, provided that the estimated value of the 
procurement object exceeds the amount equivalent to: EUR 200,000 in case of goods; EUR 300,000 in case 
of services; EUR 500,000 in case of works. 

Moreover, according to Article 10, paragraph 5 of the Law, users shall have open and free access of to the 
information published on the web portal of the Authorized Body. 

3. The procuring entity may not set discriminatory requirements to bidders. 

Comments: 

Requirements shall be deemed discriminatory if they do not comply with the requirements set forth in 
this Law, particularly Articles 16 and 17 thereof.  

4. According to the list approved by the Cabinet of Ministers of Ukraine, certain goods, works and services 
may be procured only by economic operators which are registered and conducing their activities in the 
territory of the Anti-terrorist Operation for the purposes of rehabilitation of municipal infrastructures upon 
the end thereof. 

Comments: 

This paragraph was included according to the Law of Ukraine “On Temporary Measures for the Period of 
the Anti-terrorist Operation” (No. 1669-VII of 02.09.2014). As of the time of preparing this Report the list 
has yet not been approved. 

According to Article 1, indent 1 of this Law, the period of conducting the Anti-Terrorist Operation shall be 
the period between the date of entering into force of the Decree of the President of Ukraine “On Decision 
of the National Security and Defence Council of Ukraine of 13 April 2014 “On Urgent Measures to 
Overcome Terrorist Threat and Protect Integrity of Ukraine’s Territories” No. 405/2014 of 14 April 2014, 
and the date of entering into force of the Decree of the President of Ukraine on termination of the anti-
terrorist operation or military activities in the territory of Ukraine.  

That is this provision will be effective after the termination of the anti-terrorist operation which will be 
documented by respective Decree of the President. 

 

Article 6. International Obligations of Ukraine in the Field of Procurement 

1. If an international agreement of Ukraine, approved as binding by the Verkhovna Rada of Ukraine, 
provides for a procurement procedure different from the procedure prescribed hereby, the provisions of 
the international treaty of Ukraine shall apply. 

2. Procurement of goods, works and services with credits and loans provided in accordance with 
international agreements of Ukraine by the International Bank for Reconstruction and Development, the 
International Finance Corporation, the Multilateral Investment Guarantee Agency, the International 
Development Association, the European Bank for Reconstruction and Development, the European 
Investment Bank, the Nordic Investment Bank, as well as other international finance institutions shall be 
carried out in accordance with the rules and procedures established by the said organizations or, if such 

http://zakon2.rada.gov.ua/laws/show/405/2014
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rules and procedures are not specified, in accordance with this Law. 

Procurement of goods, works and services on co-financing conditions within the scope of projects 
implemented through funds of credits and loans referred to in indent 1 of this Article shall be carried out in 
accordance with rules and procedures established by the relevant organizations or, if no such rules and 
procedures exist, in accordance with this Law. 

Comments: 

As a rule, international financial organizations that issue loans, credits, grants require application of their 
own rules that show some procedural differences from the provisions of this Law. That is why procuring 
entities should agree on the terms and conditions of using funds with providers of financial aid in 
advance.  

 
 
 

SECTION II  
STATE REGULATION AND CONTROL IN THE FIELD OF PROCUREMENT 

 
Article 7. State Regulation and Control in the Field of Procurement 

1. The State regulation and control in the sphere of procurement shall be exercised by the Authorized Body 
and other authorities within their competences. 

Authorities exercising control in the field of procurement may not interfere with the procurement 
procedures. 

Comments: 

A large number of public authorities are involved in public supervision, control and coordination of public 
procurement. They are: 

- Ministry of Economic Development and Trade (MEDT/Authorized Body)  

- State Treasury Service of Ukraine (STSU)  

- Antimonopoly Committee of Ukraine (AMCU) 

- State Financial Inspection of Ukraine (SFIU)  

- Accounting Chamber of Ukraine  

- State Statistics Service of Ukraine  

- law enforcement authorities within the competence defined by the Constitution and laws of 
Ukraine.  

2. The Authorized Body shall regulate and co-ordinate the field of procurement within the scope of its 
powers established by this Law. 

3. The central executive agency in charge of the state policy in the field of treasury services shall: 

before making payments under procurement contracts, verify the existence and conformity of the 
concluded procurement contract with the report on results of the procurement procedure and the annual 
procurement plan, the correctness of execution of the document according to the legislation, as well as the 
availability of the announcement of the procurement procedure, the notice of acceptance of a tender (a 
price quotation, a proposal as a result of the negotiated procurement procedure), the information about 
the framework agreement, under which the procurement contract has been concluded (in case of the 
procurement under framework agreements), the announcement of procurement procedure results that 
have been made public on the website of the Authorized Body. The documents review shall be deemed to 
be an examination of the procuring entity’s compliance with the legal requirements concerning the form of 
the document and accuracy of its execution under the approved instructions as to filling out if such 
standards forms (subject to availability) or those published on the Authorized Body’s web-portal; 
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take measures to prevent payments from the procuring entity's account according to the financial liabilities 
assumed under a procurement contract in the following cases: 

the documents required under this Law are absent or non-compliant with the legal requirements;; 

the procurement procedure has been cancelled; 

a court decision invalidating the results of the procurement procedure takes effect; 

during the suspension period in the procurement procedure; 

there is a relevant decision adopted by the Complaint Review Authority in accordance with Article 18 of this 
Law. 

In case of detected violations of the legislation in the field of procurement (it shall) notify thereof the 
Authorized Body and the Complaint Review Body. 

Comments: 

STSU is a body that implements national policy in the field of treasury services and in fact conducts 
operating control over procurements in the course of procurement contracts registration procedure. 

According to indent 2 of this paragraph, documents review shall be deemed to be an examination of the 
procuring entity’s compliance with the legal requirements concerning the form of the document and 
accuracy of its execution under the approved instructions as to filling out such standards forms (subject to 
availability) or those published on the Authorized Body’s web portal. That is STSU’s scope of competence 
includes only formal review of tender documents’ compliance with the rules of execution thereof 
established in the Order of MEDT No. 1106 of 15.09.2014.  

At the same time, comments to the content of announcements or reporting documents, to selection of 
the procurement procedure, to setting qualification and evaluation criteria, to determining the successful 
bidder, etc. may not constitute grounds for denying registration of the procurement contract.  

Moreover, STSU, for the purposes of deciding on payment suspension, should not be guided by opinions 
issued by MEDT based on monitoring results, as it is in contrast with the Law. 

Algorithm of STSU’s preliminary control in the field of the public procurement 

For the purposes of exercising its powers relating to control in the field of public procurement, STSU first 
of all must submit a set of documents required by law, to confirm that the administrator/receiver of 
budgetary funds has performed a procurement procedure, to STSU’s relevant bodies.  

At the second stage, STSU’s bodies check whether a procurement contract was concluded and whether it 
is compliant with the report on procurement procedure results, the annual procurement plan, other 
documents, as well as whether these documents have been executed correctly and in compliance with the 
law. 

The third stage required checking whether there are documents to confirm publication of information 
about the procurement procedure, as stipulated by law, by the administrator/receiver of budgetary 
funds. 

A common practical problem faced in the course of registration of obligations under procurement 
contracts by STSU’s bodies lies in the fact that officials of STSU’s bodies request from 
administrators/receivers of budgetary funds to present documents of which compulsory provision has not 
been stipulated in the current legislation (extracts or copies, etc.), or that officials of STSU’s bodies 
present their comments to the determination of a procurement object, content of a procurement 
contract, etc. in oral form (operationally, so to say), and refuse to register contractual obligations, but 
avoid issuing an official written notice of refusal and demand provision of additional documents or 
meeting additional requirements according to their comments, otherwise registration would fail.  

Therewith, in this case administrators/receivers of budgetary funds that apply for registration of their 
procurement contracts to STSU’s bodies do wrong if they attempt to settle the issue with the official in 
charge operationally, without submitting documents according to the official procedure, which further 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran302#n302
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makes them unable to appeal unlawful actions committed by STSU’s officials according to the established 
procedure.  

Meanwhile, in case documents are submitted officially and within the terms specified by law, STSU’s 
bodes must either register the obligations under procurement contracts, or present a written notice of 
refusal to register them. In this case they must refer to the exhaustive list of grounds for applying 
corrective actions in case of violation of the budget legislation contained in the Budget Code of Ukraine 
(Article 117) and sub-paragraph 2.9. Procedure of registration and accounting of budget obligations of 
administrators and receivers of budgetary funds with the bodies of the State Treasury Service of Ukraine 
has been approved by the Order of the Ministry of Finance of Ukraine No. 309 of 02.03.2012. 

Particularly, STSU’s bodies shall not register the obligations under procurement contracts in the following 
events: the administrator of public funds has not been allocated funds according the budget estimate; no 
documents to confirm assuming the budget obligations; no budget programme passport approved 
according to the established procedure (unless approval thereof is not envisaged by laws); non-
compliance of public spending with the budgetary provisions, budget programme passport; failure to 
submit or submission of an incomplete set of documents confirming the performance of procedure of 
procurement of goods, works and services from the state budget (annual plan, report on the results of 
public procurement and procurement contract); failure of administrators of budgetary funds to exercise 
their budget powers and comply with the restrictions provided for by laws and regulations; failure to 
meet requirements to the execution of documents to be submitted. 

The procuring entity during the payments under procurement contacts shall submit public procurement 
documents to the banks together with the payment order in accordance with the Law of Ukraine "On Banks 
and Banking". If these documents do not meet the requirements of this Law, the payment order shall be 
deemed improperly executed. 

4. The Accounting Chamber, the Antimonopoly Committee of Ukraine, the central executive agency in 
charge of the state policy in the field of state financial control shall conduct control in the field of 
procurement within the scope of their powers vested in them by the Constitution and laws of Ukraine.  

Comments: 

The Accounting Chamber of Ukraine, according to the laws, is in charge of control, analysis and expertise 
under a unified system of control over the execution of the state budget and budgets of state special-
purpose funds. Such control system is integrated in the key components of the budgeting process and 
envisages a continuing three-year cycle of control over development and execution of budgets for each 
financial year to be conducted in three consecutive stages: preliminary control of the draft budget, 
current control over the execution of the budget and budget follow-up. 

Also, the Accounting Chamber of Ukraine conducts financial inspections, audits of those activities of the 
Verkhovna Rada of Ukraine, executive authorities, the National Bank of Ukraine, the State Property Fund 
of Ukraine, other agencies accountable to the Verkhovna Rada of Ukraine, as well as companies and 
organizations, regardless of their form of corporate ownership, that are related to spending the state 
budget of Ukraine.  

The Accounting Chamber, particularly, is authorized to: 

review financial documents, accounting books, statements, plans, budget estimates and other documents 
relating to financial and economic activities of bodies and objects within the scope of its competence, as 
well as audit their transactions with cash and securities, valuables and accounting thereof, savings and 
spending;  

receive all required documents and other information about financial and economic activities of the 
institutions and organizations undergoing an audit from their heads;  

receive all required information about transactions and accounts of the institutions and organization 
undergoing an audit from the National Bank of Ukraine, authorized banks and other credit institutions; 
certificates, copies of documents relating to transactions and accounts of such institutions and 
organizations from other companies and organizations;  

http://zakon0.rada.gov.ua/laws/show/2456-17
http://zakon0.rada.gov.ua/laws/show/z0419-12#n16
http://zakon0.rada.gov.ua/laws/show/z0419-12#n16
http://zakon4.rada.gov.ua/laws/show/2121-14
http://zakon4.rada.gov.ua/laws/show/2121-14
http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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organize and conduct operating control over the use of the State Budget funds during a reporting period. 

Finally, the Accounting Chamber conducts annual audits of the Authorized Body and AMCU to check 
effectiveness of performance of their functions of procurement regulation and complaint review, 
respectively. Reports on the results of such audits are submitted to these bodies and the Cabinet of 
Ministers of Ukraine. 

The Antimonopoly Committee of Ukraine, through its special standing administrative board for the 
review of complaints on violations of legislation in the field of public procurement, performs the function 
of a complaint review body. For more information about the functions and procedures of the complaint 
review body see Articles 8 and 18 of the Law. 

According to the Provisions on the State Financial Inspection of Ukraine approved by the Resolution of 
the Cabinet of Ministers of Ukraine No. 310 of 06 August 2014, SFIU is the central executive agency in 
charge of implementation of the national policy in the field of state financial control. 

Controlled institutions are: 

- ministries and other executive authorities; 
- state funds;  
- state-financed institutions; 
- economic operators in the public sector, as well as companies and organizations which receive 
(received during the periods subject to audit) funds from the budgets of all levels and state funds, or use 
(used during the periods subject to audit) state or communal property.  

Procedure of conducting audits of public procurements by SFIU and its territorial bodies has been 
approved by the Resolution of the Cabinet of Ministers of Ukraine No. 631 of 01 August 2013.  

 According to Article 5 of the Law of Ukraine “On Fundamental Principles of Conducting State 
Financial Control in Ukraine”, public procurements may also be checked in the course of inspections 
(planned or extraordinary audits) within the scope of their programmes, and state financial audit within 
the scope of its programme. 

SFIU, within the scope of its responsibilities, takes measures to remedy violations of law detected in the 
course of conducting state financial control, and to bring the offenders to liability according to the 
established procedure, particularly: 

- forwards materials relating to the inspections, audits of public procurements to law enforcement 
authorities in case of detecting violations of law that carry criminal liability or constitute a corruption 
offence; 

- in case of detecting violation of procurement legislation, executes an administrative protocol under 
Article 164-14 of the Code of Ukraine on Administrative Offences and forwards materials in case to court 
in order to bring the offender to liability. 

For the purposes of performing its functions, SFIU is authorized to visit companies, institutions and 
organizations in order to make reconciliations to obtain documentary and de facto confirmation of the 
type, volume and quality of transactions and settlements aiming at verifying whether they have been 
duly and fully registered in the accounting documents of such company, institution or organization under 
control. Therefore, SFIU presently may undertake such visits not only to contractors under procurement 
contracts concluded with a procuring entity, but to all parties along the chain of supply of goods, 
provision of services or performance of works. 

Also, based on the results of public procurement audits, SFIU is authorized to: 

- present binding requirements to heads and other officers/officials of companies, institutions and 
organizations under control regarding remedying of the detected violations; 

- escalate the issue of recognizing the procurement contracts, concluded with the offenders, void to 
relevant public authorities, collect funds, received by controlled institutions under unlawful contracts, on 
unlawful grounds and due to violations of law, through court and return them to the budget; 
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- escalate the issue of bringing offenders to liability to heads of relevant public authorities, self-governing 
authorities, companies, institutions and organizations. 

 

5. The Authorized Body shall develop normative acts for the state regulation and control in the field of 
procurement. 

Comments: 

This provision is relevant in terms of ensuring by the Authorized Body a proper legal and regulatory 
framework for conducting control in the field of public procurement, while the Authorized Body itself has 
no powers/functions to conduct such control.  

 

Article 8. Authorized Body and Complaint Review Authority 

1. The principal functions of the Authorized Body shall be the following: 

1) developing normative acts necessary for the implementation of this Law; 

2) monitoring procurements; 

3) submitting proposals to the Cabinet of Ministers of Ukraine on the nomination of the general procuring 
entity in accordance with the established procedure; 

4) preparing and submitting quarterly reports on the situation in public procurement to the Cabinet of 
Ministers of Ukraine and to the Accounting Chamber; 

5) summarizing procurement practices, including international practices; 

6) studying, generalizing and disseminating the best international practices in procurement; 

7) ensuring operation of the free website of the Authorized Body; 

Comments: 

Operation of the free website (www.tender.me.gov.ua) is in charge of Zovnishtorhvydav Ukrainy SE 
subordinated to the Authorized Body.  

8) interacting with the general public and holding public hearings on the improvement of the public 
procurement system; 

9) organizing meetings and seminars concerning procurement issues; 

10) providing free methodological support to procuring entities, and responding to queries of interested 
parties. These responses shall be of purely advisory nature; 

Comments: 

Apart from responding to queries regarding provision of methodological support, the Authorized Body is 
also in charge of explaining the rules of application of procurement legislation as provided for in Article 8, 
paragraph 1, sub-paragraph 13 of the Law. Therefore, depending on the nature of the document a 
procuring entity or a stakeholder intends to obtain, a preamble to the letter should contain the wording 
“Re: Explanations Regarding Application of Procurement Legislation” or “Re: On Provision of 
Methodological Support in Procurement Issues”. In the context of methodological support, the 
Authorized Body prepares and regularly publishes informative letters on the website of MEDT 
(www.me.gov.ua). 

11) engaging in the international cooperation in the field of procurement; 

12) developing and approving of: 

standard tender documents;  

Comments: 

http://www.tender.me.gov.ua/
http://www.me.gov.ua/
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Approved by the Order No. 919 of 26.07.2010 “On Approval of Standard Tender Documents”. 

a sample of a tender committee charter; 

Comments: 

Approved by the Order No. 919 of 26.07.2010 “On Approval of a Sample of a Tender Committee Charter”. 

the procedure of nomination of the procurement object; 

Comments: 

Approved by the Order No. 921 of 26.07.2010 (as amended) “On Approval of the Procedure of 
Nomination of the Procurement Object”. 

the procedure for monitoring procurement performance; 

Comments: 

Approved by the Order No. 155 of 19.10.2011 “On Public Procurement Monitoring”. 

the procedure for information dissemination; 

Comments: 

Approved by the Order No. 743 of 25.06.2014 “On Approval of the Procedure of Placing Information to be 
Published on the Web Portal of the Authorized Body for Public Procurement”. 

the forms of: 

the annual procurement plan; 

the announcement of procurement procedure (an announcement of the open tender, announcement of 
the two-stage tendering procedure, an announcement of the pre-qualification procedure, a request for 
price quotations; information about the application of the negotiated procurement procedure); 

the justification for application of the negotiated procurement procedure; 

the register of received bids, qualification proposals and price quotations; 

the protocol of the bid opening, qualification proposals and price quotations opening; 

the protocol of the evaluation of bids and price quotations; 

the notice of acceptance of the tender bid or price quotation; 

the notice to the participants on the results of the procurement procedure; 

the announcement of the procurement procedure results (such as an announcement of results of tendering 
process, a notice of results of the pre-qualification procedure, the information about results of the 
procedure for request of price quotations, the information about results of the negotiated procurement 
procedure, a notice of cancellation of the procedure or a notice of a tendering procedure declared as void, 
a notice of cancellation of the negotiated procurement procedure); 

the report on procurement procedure results; 

the notice of amendments into the procurement contract; 

the report on the consummation of the procurement contract; 

Comments: 

These forms have been approved by the Order No. 1106 of 15.09.2014 “On Approval of Forms of 
Documents in the Sphere of Public Procurement”. 

13) providing clarifications on the application of the legislation in the field of procurement; 

See comments to sub-paragraph 10. 

14) developing samples of training programs for organization and implementation of procurements; 
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15) co-operating with law enforcement authorities to detect violations of the procurement legislation and 
submitting materials concerning detected violations to the law enforcement authorities in cases envisaged 
by laws of Ukraine; 

16) co-operating with bodies of the Antimonopoly Committee of Ukraine to detect violations of the 
legislation on the protection of economic competition in the field of procurement; 

17) co-operating with state authorities to prevent corruption in the field of procurement; 

Comments to sub-paragraphs 15–17: 

Presently, there are no procedures regulating interaction of the Authorized Body with the law 
enforcement authorities, AMCU, bodies of SFIU, STSU, the Accounting Chamber and other public 
authorities.  

At the same time, sending reports on the results of monitoring of procurement procedures by MEDT to 
law enforcement authorities and STSU, participation of MEDT’s personnel in inter-department audits, etc. 
may be deemed as cooperation with law enforcement authorities. 

18) taking measures to ensure efficient and rational use of budgetary funds, the maximum savings in the 
course of procurement; 

Comments: 

Presently, the most effective way of performing this function is procurement monitoring and timely 
development of laws and regulations in the sphere of public procurement, namely improvement of 
existing procurement procedures and introduction and development of new procurement mechanisms 
(framework and centralized procurements, electronic tender mechanism), as well as dissemination of 
best practices, mostly international. 

19) informing the general public about policies and rules of procurement; 

Comments: 

See relevant information in informative letters on the website of MEDT. Moreover, all draft laws and 
regulations developed by the Authorized Body are published on this website (in section “Economic Policy 
of Ukraine”) so that all stakeholders could comments them and submit their proposals. 

2. The Authorized Body shall be entitled to: 

1) require from procuring entities submission of the report on the procurement procedure results and 
report on the consummation of the procurement contract in accordance with this Law; 

2) set deadlines for submission by procuring entities of the information on the planned procurements and 
on the concluded procurement contracts; 

3) obtain from procuring entities, bidders, enterprises, institutions, organizations and agencies that exercise 
state regulation and control in the field of procurement, and the law enforcement authorities, in 
accordance with the established procedure, documents and information needed for performance of its 
functions envisaged by this Law, for instance, for the monitoring of the public procurement. Persons and 
agencies referred to in this sub-paragraph shall be obliged to provide the Authorized Body with the 
information and the properly certified copies of relevant documents within five days of receipt of the 
relevant request; 

4) monitor procurement; 

5) implement other actions and take other measures envisaged by the legislation in order to perform 
functions vested in the Authorized Body; 

6) in cases of detected violations of the legislation in the field of public procurement in the course of 
monitoring activities, to provide recommendations on prevention and elimination of such violations and to 
notify the central executive authority implementing the state policy in the field of state financial control of 
it in order to initiate control activities. 
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3. For the purposes of unbiased and efficient protection of rights and legitimate interests of persons 
participating in public procurement procedures, the Antimonopoly Committee of Ukraine, as the Complaint 
Review Body, shall set up a standing administrative board for the review of complaints on violations of 
legislation in the field of public procurement. Decisions of the standing administrative board shall be made 
in the name of the Antimonopoly Committee of Ukraine. 

The standing administrative board of the Antimonopoly Committee of Ukraine that reviews complaints 
about the violation of legislation in the field of public procurement shall be composed of three State 
Commissioners of the Antimonopoly Committee of Ukraine. The Chairperson of the Standing 
Administrative Board of the Antimonopoly Committee of Ukraine shall have higher education degree in 
Law. 

A member of the Standing Administrative Board, who is a related person to the complainant or the relevant 
procuring entity, may not take part in the review of, and in decision-making process with regard to the 
complaint in question, and must be replaced for the period of the review thereof and decision making with 
regard to the complaint in question by another State Commissioner of the Antimonopoly Committee of 
Ukraine to be nominated by the Chairman of the Antimonopoly Committee of Ukraine. 

The operational procedure of the standing Administrative Board shall be specified in accordance with the 
Law of Ukraine "On the Antimonopoly Committee of Ukraine", unless otherwise provided by this Law. 

Comments: 

Operating procedures of the Board are set forth in the Law of Ukraine “On the Antimonopoly Committee 
of Ukraine”. Particularly, according to Article 12-1 of the said Law, members of AMCU’s Administrative 
Board hold meetings that are deemed legitimate if over half of them are present. The Administrative 
board passes its decisions at such meeting by a simple majority of votes of the present members. 
Therefore, considering that the Standing Administrative Board of the Antimonopoly Committee of 
Ukraine that reviews complaints about violations of legislation in the field of public procurement is 
composed of three State Commissioners, any two of them may resolve complaints. 

According to Article 8, paragraph 3 of the Law, decisions of the Board are adopted on behalf of AMCU. 

The procedure of filing complaints regarding procurement procedures is st forth in the Law (Article 18). 

Moreover, AMCU developed and, on 20 April 2011, published a Guidance on Complaints Review on its 
website. It should be noted that this Guidance has not been approved by AMCU’s administrative 
document, nor registered with the Ministry of Justice, and therefore, is not a legal act and may be used 
for references only. 

For more information about complaint review practice see comments to Article 18 of the Law. 

 
 

Article 9. Civil Society Control in the Field of the Public Procurement 
 

1. The civil society control shall be exercised by means of the free access to the entire scope of information 
about the public procurement required to be published in accordance with this Law. 

2. Procuring entities and bidders, and the Authorized Body shall facilitate the involvement of civil society in 
exercising control in the field of procurement according to the Laws of Ukraine "On Civil Society 
Associations ", "On Petitions of Citizens" and "On Information". 

Comments: 

It is also worth mentioning that almost all procuring entities are administrators of information in the 
meaning of the Law of Ukraine “On Access to Public Information”, and therefore, must ensure provision 
of information provided for in Article 15, paragraph 1 of the Law to natural persons, legal entities, 
associations without the status of a legal entity, namely, information about the organizational structure, 
mission, functions, powers, main tasks, directions of activities and financial resources (structure and 

http://zakon4.rada.gov.ua/laws/show/3659-12
http://zakon4.rada.gov.ua/laws/show/4572-17
http://zakon4.rada.gov.ua/laws/show/4572-17
http://zakon4.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80
http://zakon4.rada.gov.ua/laws/show/2657-12
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volumes of budgetary funds, procedure and mechanism of their spending, etc.), by means of publishing 
thereof and provision upon request.  

3. Citizens, civil society organizations and their associations have no right to interfere in the activities of the 
Authorized Body and in the procedure of the selection of successful bidder by the procuring entity. 

4. Representatives of mass media and authorized representatives of civil society associations shall be 
entitled to be present at the bid opening procedure. Procuring entities shall provide unrestricted access to 
the bid opening procedure for representatives of mass media and civil society associations on their request 
and ensure the right to record the procedure with the use of technical means. 

Comments: 

The Law now allows more different persons to be present at the bid opening. Now it is allowed not only 
to all bidders or their authorized representatives, representatives of mass media, but also to authorized 
representatives of civil society associations.  

According to Article 9, paragraph 4 of the Law, procuring entities shall ensure unrestricted access to the 
bid opening procedure for representatives of mass media and civil society associations on their request 
and ensure the right to record the procedure with the use of technical means.  

At the same time, the notion of “unrestricted access” has not been defined in the Law.  

While according to Article 14, paragraph 2 of the Law, during the whole period of the procurement 
procedure, the procuring entity shall ensure confidentiality of the information supplied by bidders (by 
participant in the pre-qualification procedure). Information concerning the evaluation of bids shall be 
disclosed only to the Authorized Body, the agencies exercising state regulation and control in the field of 
procurement, the Complaint Review Body and court. 

Therefore, unrestricted access to the bid opening procedure should be understood as allowing relevant 
persons to attend such event. At the same time, the procuring entity may not provide information to such 
person other than that announced during the bid opening, as stipulated by the Law. Also, the procuring 
entity is not authorized to present documents included in the bid to such person for their review. 

 
 

SECTION III  
GENERAL CONDITIONS FOR PROCUREMENT 

 
Article 10. Publication of Information about Procurement 

1. The procuring entity shall submit for publication on the Authorized Body’s website in accordance with 
the procedure specified herein, free of charge, the following procurement information: 

the announcement of procurement procedure — no later than 20 business days before the date of the bid 
opening or qualification proposals opening procedure, unless this Law prescribes a different timeframe for 
particular procurement procedures; 

Comments: 

This provision applies to announcements of open, two-stage and pre-qualification procurement 
procedures. The term for publication may be reduced to 10 business days in case of applying a short 
procurement procedure (provided there is a reasonably grounded emergency need for procurement of 
food industry products, medication and medicinal products). 

The form of announcement has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

Moreover, according to Article 10, paragraph 1, indent 2 of the Law, the term for submitting 
announcement of procurement procedure by the procuring entity to be make public depends on the term 
of submission of bids.  

Therewith, one should keep in mind that the term for submitting bids in open procedures has been 
reduced from 30 calendar days (as was provided for in the previous version of the Law) to 20 business 
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days. At the same time, provisions of Articles 34 and 38 of the Law regarding two-stage and pre-
qualification procedures have not been amended and specify the same term of “30 days”. Therewith, one 
of the principles of public procurement is openness and transparency at all stages of the procurement.  

In view of the aforesaid, with the purpose to prevent violations of principles and rules of public 
procurement, announcement of two-stage and pre-qualification procedures must be published (not 
submitted for publishing) within at least 30 calendar days prior to the bid opening. Therefore, procuring 
entities should submit announcements earlier than 30 calendar days prior to the bid opening, having 
regard to capacities of Zovnishtorhvydav Ukrainy SE relating to arranging publication of such 
information. Thus, according to point 9 of the Procedure of Placing Information to be Published on the 
Web Portal of the Authorized Body for Public Procurement approved by the Order of MEDT No. 743 of 
25.06.2014, Zovnishtorhvydav arranges publication of information submitted by the procuring 
entity/economic operator for these purposes on the web portal within three business days. 

the justification for the negotiated procurement procedure — to be submitted simultaneously with the 
announcement of the procurement procedure; 

Comments: 

The form of justification for the negotiated procurement procedure has been approved by the Order of 
MEDT No. 1106 of 15.09.2014. 

the tender or qualification documents — no later than 20 business days before the date of bid opening or 
qualification proposals opening procedure, unless this Law prescribes a different timeframe for particular 
procurement procedures; 

Comments: 

The term for publication may be reduced to 10 business days in case of applying a short procurement 
procedure (provided there is a reasonably grounded emergency need for procurement of food industry 
products, medication and medicinal products). 

Forms of the documents have been approved by the Order No. 919 of 26.07.2010. Information to be 
included in tender documents is specified in Article 22 of the Law. 

changes in the tender documents or in qualification documents, and clarifications related thereto (if any) — 
within three business days of the date when the decision to introduce changes was made but not later than 
seven days before the date of the bid opening or qualification proposals opening procedure; 

Comments: 

Provisions regarding the terms for changes in tender documents show a conflict between the provisions 
of this indent and indent 1 of paragraph 2 of Article 23 of the Law which reads as follows: “The procuring 
entity may introduce changes in the tender documents on its own initiative or as a result of requests 
provided that the deadlines for bid submission and bid opening are extended at least for seven days, and 
to notify all the persons that received tender documents in writing within one business day of the 
decision to introduce such changes”.  

Since Article 23 of the Law establishing the procedure of introduction of changes in tender documents 
does not specify any deadline, a procuring entity may introduce such changes in tender documents at any 
time prior to the deadline for submitting bids by extending such term for at least seven days. Therewith, 
it is necessary to ensure timely notifying thereof of all persons to whom tender documents were issued, 
and publication of these changes on the web portal. 

the announcement with details about a concluded framework agreement (in case of procurement under 
framework agreements) — no later than seven days after signing the framework agreement; 

The form of announcement has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

the protocol of the bid opening, quotations or qualification proposals opening procedure — within three 
business days of the date of the bid opening, price quotations or qualification proposals opening; 

Comments: 
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The form of the protocol has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

the information about the rejection of bids, price quotations or qualification proposals, and grounds 
therefor in the form of a protocol — within three business days of the date of the said decision; 

Comments: 

The form of the protocol of rejection has not been approved by the Order of MEDT No. 1106 of 15.09.2014 
and therefore may be executed in any form. 

the notice of a bid or a quotation acceptance (a bid as a result of the application of the negotiated 
procurement procedure) — within three business days of the decision on selection of the successful bidder; 

Comments: 

The form of the notice has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

the announcement of the result of procurement procedure — no later than seven days of the signature of 
the procurement contract or the decision to cancel the tender process or rendering the tender process void 
and null; 

Comments: 

According to Article 1, paragraph 1, sub-paragraph 16 of the Law, the notion of an "announcement of 
procurement procedure results " shall be understood as an announcement of results of procurement 
procedure, a notice of results of the pre-qualification, the information about results of the procedure of 
the request for quotations, the information about results of the negotiated procurement procedure, a 
cancellation notice or an annulment notice of the procurement procedure, a cancellation notice of the 
negotiated procurement procedure. 

Unlike the previous version of the Law, where in Article 30, paragraph 3 set forth the procedure in case a 
procuring entity decides on cancellation or annulment of the procurement procedure, this version of the 
Law does not provide for the requirement to publish a separate notice of cancellation. The procuring 
entity shall only send the cancellation notice to all bidders within three business days of the date of the 
relevant decision by the procuring entity. 

Instead, the procuring entity shall arrange for the publication of notice of results of the procurement 
procedure, indicating the fact of cancellation or annulment of the procedure in it. 

The form of announcement has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

the report on the results of the procurement procedure — no later than three days after its approval; 

Comments: 

The form of the report on the results of the procurement procedure has been approved by the Order of 
MEDT No. 1106 of 15.09.2014. Information to be included in the report is specified in Article 19 of the 
Law. 

In case of split of the procurement object into lots and conclusion of procurement contracts within 
different terms, several reports may be prepared and published.  

the notice of amendments to the contract in cases provided for in Article 40, paragraph 5, sub-paragraphs 
1, 2, 4, 5 and 8 of hereof — within three business days after amending; 

Comments: 

It should be noted that in cases specified in Article 40, paragraph 5 of the Law (sub-paragraphs 3, 6 and 
7), notice of amendments to the contract shall not be published. 

the report on the consummation of the contract — within three business days from the date of expiry, 
completion or termination of the contract. 

Comments: 

The forms of the notice of amendments into the procurement contract and report on the consummation 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran657#n657
http://zakon4.rada.gov.ua/laws/show/1197-18/paran657#n657
http://zakon4.rada.gov.ua/laws/show/1197-18/paran658#n658
http://zakon4.rada.gov.ua/laws/show/1197-18/paran660#n660
http://zakon4.rada.gov.ua/laws/show/1197-18/paran661#n661
http://zakon4.rada.gov.ua/laws/show/1197-18/paran664#n664
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of the contract has been approved by the Order of MEDT No. 1106 of 15.09.2014 . 

 

The web portal of the Authorized Body shall satisfy the requirements of the legislation in terms of 
protection of the information owned by the state and shall provide open and free access to the portal. 

The chairperson and secretary of the tender committee of the procuring entity shall be responsible for the 
completeness and accuracy of the information published on the web portal of the Authorized Body. 

Information meant for publication on the web portal of the Authorized Body may be submitted in 
electronic form in accordance with the Laws of Ukraine “On Electronic Documents and Procedures” and 
“On Electronic Digital Signature”. If the information is submitted in different form, its content shall be 
confirmed in writing. 

Comments: 

Zovnishtorhvydav Ukrainy SE, which is subordinated to MEDT, provides technical support to the web 
portal of the Authorized Body. 

The procedure of publishing information provided for by the Law on the web portal has been approved by 
the Order of MEDT No. 743 of 25.06.2014.  

Special software is used for the acceptance of announcements and information to be published, which 
allows acceptance of information provided for by the Law from procuring entities in electronic form. 

According to the above-mentioned Order, information to be published shall be submitted by the 
procuring entity/economic operator in electronic form via the automated workplace of the procuring 
entity/economic operator.  

Zovnishtorhvydav Ukrainy SE arranges for the publication of information submitted by the procuring 
entity/economic operator for these purposes within three business days of the day following the 
submission. Schedule of publication of such information is available on the web portal. That means that a 
procuring entity itself may calculate the deadlines for submitting and opening bids, which will further be 
indicated in tender documents, qualification documents, request for price quotations.  

Any interested bidders, in their urn, may get unrestricted access to the information about the 
procurement procedure for certain procurement objects they are interested in. 

Guidelines for using the web portal have been approved by the Order of Zovnishtorhvydav Ukrainy SE No. 
33 of 08 May 2014.  

It should be noted that apart from the free-of -charge service of information publication, the said 
enterprise also provides fee-based services of “Procuring Entity’s Profile” and “Procuring Entity’s Profile 
with Electronic Digital Signature”. In this case, a procuring entity signs relevant service agreements with 
Zovnishtorhvydav Ukrainy SE in which relevant fees are specified. Unlike with free-of-charge publication 
when all the documents to be made public must be submitted in writing, a digital signature allows a user 
sending documents in electronic form without presenting their hard copies.  

See more information about using the web portal in comments to the Order of MEDT No. 743 of 
25.06.2014. 

In terms of reporting, there is an important issue of confirmation of the fact of publishing the information 
on the web portal of the Authorized Body within the terms and according to the procedure provided for 
by the Law. Since presently there is no printed version of the bulletin, meeting the publication 
requirements may be confirmed by either the procuring entity itself by means of printing a relevant 
extract from Procuring Entity’s Profile, or through obtaining a relevant extract from the public 
procurement register that may be issued by Zovnishtorhvydav Ukrainy SE for a free (Order of 
Zovnishtorhvydav Ukrainy SE No. 30 of 22 February 2013 “On Extracts from the Public Procurement 
Register”).  

According to STSU, bodies of the Treasury Service, when registering documents relating to procurements 
as part of a set of documents confirming that the administrator/receiver of budgetary funds has 

http://zakon4.rada.gov.ua/laws/show/851-15
http://zakon4.rada.gov.ua/laws/show/852-15
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performed the procurement procedure, accept either of these documents (extract printed out from 
Procuring Entity’s Profile shall be signed and sealed by procuring entity’s relevant official/officer). In view 
of the need to ensure efficient spending, the first way of confirmation is more reasonable (this especially 
is true for procuring entities financed only from the stage budget). 

2. The information referred to in the first paragraph of this Article may be additionally published at the 
discretion of the procuring entity in other mass media, on the procuring entity’s website (if any) or on the 
websites of relevant governmental agencies and local self-governing authorities. 

3. The procurement procedures or bidder pre-qualification procedure may not be carried out 
before/without the publication of the announcement of the procurement procedure on the web portal of 
the Authorized Body in accordance with the first paragraph of this Article. 

Comments: 

As a matter of fact, the date of publication of the announcement of the procurement procedure is the 
starting point for the procurement procedure. That is the work of a tender committee on the 
development and approval of the annual plan, study of relevant markets, selection of procedures and 
approval of tender documents (qualification documents, requests for price quotations), holding 
preliminary negotiations (in case of a negotiated procedure), etc. is only preparatory and pre-procedural, 
and must be completed before the announcement of a procurement procedure is published. 

4. The announcements of the procurement procedure and the results of the procurement procedure shall 
also be placed in English on the web portal of the Authorized Body within the terms established in the first 
paragraph of this Article, provided that the estimated value of the procurement object exceeds the amount 
equivalent to: 

EUR 200,000 in case of goods; 

EUR 300,000 in case of services; 

EUR 500,000 in case of works. 

The exchange rate for Euro shall be determined according to the official exchange rate by the National Bank 
of Ukraine as of the date when the announcement of the procurement procedure is sent for the publication 
on the web portal of the Authorized Body. 

Comments: 

According to the Order of MEDT No. 743 of 25.06.2014, if the information to be made public 
(announcement of a procurement procedure and results of the procurement procedure) in accordance 
with Law must also be placed in English, such text shall be submitted by the procuring entity for 
publication together with the Ukrainian version thereof. 

It should be mentioned that Zovnishtorhvydad Ukrainy SE provides English translation services (if a 
procuring entity is incapable to arrange for the translation itself), however, such service is provided for a 
fee. 

5. The users shall have open and free access of to the information published on the web portal of the 
Authorized Body. The procurement information referred to in this Law shall be accepted for placement on 
the web portal of the Authorized Body free of charge. 

Comments: 

As was already mentioned above, apart from the free-of-charge service of information publication, 
Zovnishtorhvydav Ukrainy SE also provides a fee-based service of “Procuring Entity’s Profile with 
Electronic Digital Signature”. In this case, a procuring entity signs relevant service agreements with 
Zovnishtorhvydav Ukrainy SE in which relevant fees are specified. Unlike with free-of-charge publication 
when all the documents to be made public must be submitted in writing, a digital signature allows a user 
sending documents in electronic form without presenting their hard copies.  

As for other users of the web portal, namely bidders, they may have free access to the information 
published on the web portal of the Authorized Body upon registration thereon. An exemption will be 

http://zakon4.rada.gov.ua/laws/show/1197-18
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provision of ancillary services of monitoring by certain indicators (articles, terms, etc.).  

 

Article 11. Tender Committee 

1. A tender committee shall be set up by the procuring entity (general procuring entity) for organization 
and implementation of procurement procedures. 

A tender committee shall operate on the basis of the principles of collegiality and impartiality of the 
committee members. The tender committee membership may not cause the conflict of interests between 
the procuring entity and a participant or participants in the procurement procedure, existence of which can 
affect the objectivity and impartiality of the decision-making in selecting of the successful bidder. 

2. The membership in the tender committee and the charter of the tender committee shall be approved by 
a decision of the procuring entity (general procuring entity). Officers and representatives of bidders, their 
family members, people’s deputies of Ukraine, deputies of the Supreme Council of the Autonomous 
Republic of Crimea and district/town/city/rayon/oblast councils may not be members of tender 
committees. 

A tender committee shall consist of at least five members. If the procuring entity has fewer than five staff 
members, the tender committee shall be composed of all officers (officials) of the procuring entity. 

The chairperson, the secretary and other members of the tender committee may undergo training in 
organization and implementation of procurement. 

3. The tender committee chairperson shall manage the work of the tender committee. The tender 
committee chairperson shall organize the work of the committee and shall be personally responsible for 
the performance of functions vested in the committee. 

4. A tender committee shall: 

plan procurement procedures; 

draw and approve the annual public procurement plan; 

choose the procurement procedure; 

carry out procurement procedures and pre-qualification procedure; 

provide for equal treatment of all bidders and assure objective and fair selection of the successful bidder; 

make sure that necessary documents on public procurement as prescribed by this Law are compiled, 
approved and stored; 

take other actions envisaged by this Law. 

5. A decision of the tender committee shall be executed in the form of a protocol signed by all members of 
the committee present at the tender committee meeting. The refusal of a tender committee member to 
sign the protocol shall be stated in the protocol with the indication of reasons for such a refusal. 

Members of the tender committee shall be personally liable for their decisions according to the laws of 
Ukraine. 

Comments: 

For more information about liability see comments to Article 42 of the Law. 

6. The sample charter of a tender committee shall be developed and approved by the Authorized Body. 

Comments: 

As was already mentioned in comments to Article 1, paragraph 1, sub-paragraph 12 of the Law, 
procurement procedures in Ukraine are organized and implemented only by tender committees. 

However, depending on the level of the procuring entity (main administrator, administrator, receiver of 
budgetary funds), procurement volumes, number of subordinated organizations, institutions and 
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enterprises, other than the tender committee itself as a collegial body, separate decision-making 
divisions are often created to be in charge of the organization and implementation of procurement 
procedures. 

This is arranged, as a rule, at the level of main administrators of budgetary funds. Such measure is caused 
by the fact that before making a final decision on public procurements, members of a tender committee 
perform a thorough preparatory work at the level of procuring entity’s sector divisions that elaborate 
proposals regarding the needs for the supply of goods, performance of works and provision of services 
during a planned budget period, taking into account the needs of both central and subordinated 
(including regional) bodies of the Ministry. That means de facto centralization of procurements for the 
purposes of standardization of goods and services, ensuring more high-quality and professional provision 
of services and achieving a greater economic effect of applying competition-based mechanisms due to 
increasing procurement volumes and, as a result, possibility of getting significant bulk discounts from 
suppliers. 

It should be noted that organization of the procurement procedures should be considered not only as a 
technical work that requires meeting certain procedural rules provided for by the Law (regarding 
publication, execution of documents, terms), but, in a broader sense, as a complex of works on planning, 
marketing and logistics which are necessary to ensure high-quality and timely material and technical 
support to procuring entities in performing their functions, which requires excellent professional expertise 
and skills.  

According to the current version of the Law, the chairperson, the secretary and other members of the 
tender committee may undergo training in organization and implementation of procurement. Therefore, 
training in the area of public procurement is optional, not mandatory as in the previous versions of the 
Law. At the same time, taking into account all the above-mentioned, as well as the fact that only 
officials/officers of the procuring entity are liable for the selection and application of procurement 
procedures, hiring specialists in public procurement (the number of them may vary depending on the 
procurement volumes) and their continuous capacity building are very important. 

It is interesting to know that a profession of a specialist in public procurement was officially recognized in 
2003. Relevant changes to the National Occupational Classification ДК 003-95 (code 2419.2) were 
introduced by the Scientific and Research Institute of Social and Labour Relations of the Ministry of 
Labour of Ukraine. This profession included in the National Occupational Classification, tender specialists 
may be officially recorded as specialists in public procurement in the staffing table. 

A sample of a tender committee charter has been approved by the Order No. 916 of MEDT of 26.07.2010. 
According to the said Order, members of and provisions on the tender committee, as well as changes in 
the membership of the committee, shall be approved by a relevant decision of the procuring entity. 
According to point 4 of the sample charter, the chairperson of the committee appoints his/her deputy 
(deputies), secretary from among the members of the committee, and determines the functions of each 
of them.  

However, practice shows that, as a rule, deputy and secretary of the tender committee are appointed by 
the procuring entity together with the chairperson.  

One has to keep in mind, though, that the current version of the Order does not provide the compulsory 
authorizing the chairperson of the committee to sign procurement contracts. That is it may happen that 
when the chairperson of the tender committee is in charge of the organization and implementation of 
procurement procedures only, another officer/official signs procurement contracts on behalf of the 
procuring entity. However, procuring entities must understand that the work of a chairperson of the 
tender committee is quite difficult and associated with big responsibility that may only be entrusted with 
a professional with a vast experience and sufficient powers. Appointing a person without any 
professional knowledge and skills, or even whose duties in no way include material and technical 
support, as a chairperson of the tender committee would be unacceptable. 

The laws set no limits to the number of tender committees that a procuring entity may create. Sometimes 
is it practical, especially for procuring entities that are main administrators of budgetary funds, and 
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procuring entities whose specific economic activity requires procurement of various goods, works and 
services.  

Such approach allows engaging relevant narrow-field specialists to arrange the work of sectoral tender 
committees. For example, some tender committees are created for the purpose of organizing 
procurement procedures only for goods and services which are necessary to ensure material and 
technical support to the procuring entity, others — for organizing procurement of scientific and research 
works.  

Moreover, creation of separate working groups (for example, for the preparation of tender documents, 
bid opening) may increase the efficiency of tender committees’ work; therewith, procuring entity’s 
structural subdivisions may be involved as consultants in certain technical issues, where appropriate. 
Such working groups may work on a both permanent and temporary basis, depending on the number and 
frequency of procedures organized by the procuring entity for certain procurement objects.  

 

 
 

Article 12. Procurement Procedures 

1. The procurement may be carried out by the application of one of the following procedures: 

open procurement procedure; 

two-stage procurement procedure; 

request for price-quotations; 

pre-qualification of bidders; 

negotiated procurement procedure; 

2. The procuring entity shall be entitled to implement procurement procedures specified in paragraph 1 of 
this Article by using electronic means. 

When using electronic means for the submission of bids, qualifying proposals and price quotations and for 
the evaluation thereof, the documents and data shall be created and submitted according to the 
requirements of the Law of Ukraine “On Electronic Documents and Procedures” and “On Electronic Digital 
Signature”. 

Comments:  

The Law of Ukraine “On the Introduction of Amendments to Certain Legal Acts of Ukraine on Simplifying 
Procedure of Starting a Business” has caused certain amendments to be introduced in the Law of Ukraine 
“On Electronic Documents and Procedures”, which says that an electronic signature is no longer a 
compulsory detail of an electronic document. This provision shall come into force on 06 November 2014. 

In view thereof, procedure of publishing information on the web portal of the Authorized Body must 
change respectively. 

The electronic means used by the procuring entity for procurement procedures must be generally available 
information technologies and must guarantee non-discrimination and equal access to the information for 
all participants. 

The Cabinet of Ministers of Ukraine shall determine specific rules for the use of electronic means in the 
procurement procedures. 

Comments: 

Presently, Ukraine is only in the process of elaboration of the legislative and regulatory framework for 
implementing procurement procedures with the use of electronic means. 

At the same time, analysing experience of the EU countries allows identifying several forms of electronic 
procurements which have been codified in the laws of the EU, certain member states and/or practiced 

http://zakon4.rada.gov.ua/laws/show/851-15
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optionally. They are: 

1) E-market platform is a kind of a common space for the seller and the purchaser, where sellers 
may place information about their goods, and purchasers, including procuring entities and authorities, 
find this information; 

2) E-catalogue is an electronic database about goods and services offered for sale, with detailed 
description of these goods and services, prices for them, etc. Such catalogues may be provided via e-
market platforms, e-mail, on data storage devices or web pages of suppliers; 

3) Electronic communication systems designed to announce tenders in the market; 

4) Electronic auction is a specific type of a procurement procedure which is introduced to 
negotiate prices for the announced procurement object within the set term, and to award a contract to 
the bidder with the most advantageous offer. 

5) Dynamic purchasing system is a type of an electronic auction in which new bidders are allowed to 
submit their bids at any time throughout the period when the system is valid, and change (improve) their 
bids. 

As of the time of preparing this Report, draft Resolution “On Approval of Specific Rules for the Use of 
Electronic Means in the Procurement Procedures” is under consideration. 

Particularly, these specific rules set forth the procedure of and requirement to the use of electronic means 
by procuring entities in the procurement procedures. 

Provision is made for the electronic means used by the procuring entity for procurement procedures to be 
generally available, guarantee non-discrimination and equal access to the information for all 
participants, and meet the following availability requirements: 

1) possibility to exchange information by the means of the Internet shall be granted; 

2) telecommunication means, which do not limit participation in procurement procedures, shall be public;  

3) electronic documents management system using digital signature to submit bids (qualification 
proposals, quotations), or proposals for negotiations (in case of application of the negotiated procedure) 
shall be set up; 

4) possibility of identification and determining precise day and time of receiving bids, qualification 
proposals and quotations of bidders, provided that they had no access to such data before the day of 
opening their bids, shall be ensured; 

5) data storage system shall operate, which stores all the documents received from bidders and 
generated in the process of evaluation of bids, qualification proposals and quotations of bidders no less 
than three years, automatically makes backup copies and reconstructs the data; 

6) Internet connection via two independent telecommunication providers shall be ensured to make 
operation continue in case of technical issues of one of the providers; 

7) complex system of protection of information contained on the website where bids, qualification 
proposals and quotations are submitted and evaluated, shall be elaborated according to Article 8 of the 
Law of Ukraine “On Protection of Information in Informational and Telecommunication Systems” .  

3. Liability for the selection and application of the procurement procedures shall be borne by the officials 
(officers) of the procuring entity appointed to be members of the tender committee. 

 

Article 13. Procurement under Framework Agreements 

1. The procurement under framework agreements shall be undertaken in accordance with the rules 
prescribed for the open procurement procedure, two-stage procurement procedure and pre-qualification 
procedures subject to requirements of this Article, while the framework agreements shall be concluded in 
accordance with requirements of this Article. 
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Comments: 

Framework agreements apply to procurements of sufficiently popular goods and services which are not 
specific, that is why applying two-stage and pre-qualification procedures for signing such agreements is 
impractical. Therefore, applying open procurement procedures as the main procurement procedure is the 
most reasonable in terms of concluding a framework agreements. 

2. Specific requirements for conclusion of framework agreements, the list of goods and services that can be 
procured under framework agreements shall be specified by the Authorized Body. Specific regulations for 
the implementation of framework agreements, the procedure for nomination of general procuring entities 
and the interaction of procuring entities with the general procuring entity under framework agreements 
shall be specified by the Cabinet of Ministers of Ukraine. 

Comments: 

Peculiarities of conclusion of framework agreements, the list of goods and services that may be procured 
under framework agreements are specified in the Orders of MEDT No. 503 of 24.04.2012 “On Approval of 
the List of Goods and Services That May Be Procured under Framework Agreements” and No. 504 of 
24.04.2012 “On Peculiarities of Conclusion of Framework Agreements”. Peculiarities of the 
implementation of framework agreements, the procedure for nomination of general procuring entities 
and the interaction of procuring entities with the general procuring entity under framework agreements 
are specified in the Resolutions of the Cabinet of Ministers of Ukraine No. 602 of 4 July 2012 “On Approval 
of the Procedure for Nomination of General Procurement Entities and the Interaction of Procuring Entities 
with the General Procuring Entities under Framework Agreements” and No. 603 of 4 July 2012 “On 
Peculiarities of Performance of Framework Agreements“. 

3. The following must be specified in the announcement of procurement under a framework agreement: 

the period, for which the agreement is concluded, which may not exceed four years; 

the number of participants to become parties to the agreement; 

the designation and the location of the procuring entity (procuring entities) that will be procuring under the 
agreement. 

4. The framework agreement shall be concluded with several participants provided that at least three 
participants take part therein. 

In case of receipt of fewer bids than the stated number of participants or the rejection of the received bids 
on the grounds referred to in this Law, the procuring entity (the general procuring entity) shall have the 
right to enter into a framework agreement with those participants, whose bids have not been rejected. 

Comments: 

The number of bidders to become parties to a framework agreement shall be set based on the rules set 
forth in Article 13, paragraph 3, indent 3 and paragraph 4 of the Law, namely: 

- a procuring entity (general procuring entity) must specify the number of future parties to a framework 
agreement in advance and indicate it in the announcement of the procurement procedure, keeping in 
mind that there are two alternative types of framework agreements — with one bidder and with several 
bidders; 

- in case of concluding a framework agreement with one bidder, the number “1” must be indicated; 

- in case of concluding a framework agreement with several bidders, Article 13, paragraph 4, indent 1 
applies, according to which the minimum number of bidders to become parties to a framework 
agreement is 3, therefore, the relevant number “3”, or “4”, or “5” and so on must be indicated in the 
announcement;  

- according to the special rule provided for in Article 13, paragraph 4, indent 2 of the Law, having regard 
to Article 30, paragraph 1, indent 6, a framework agreement may be concluded with less bidders than 
indicated in the announcement of the procurement procedure; therewith, according to Article 28, 
paragraph 5 of the Law, the procuring entity determines the successful bidder among those whose bids 
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have not been rejected (at least two). Hence, a framework agreement may be concluded with less bidders 
that declared in the announcement, but in any case at least with two.  

It should be noted that these rules are almost identical to the relevant EU rules. Thus, according to the 
Directive 2004/18, particularly, Annex VII A as regards the form of a contest notice, the number of 
participants contemplated must be indicated. Instead, the use of the wording “at least” or a range 
(from... to...) in the notice is not deemed appropriate. 

 Similar provisions regarding the number of bidders apply in certain EU countries. Particularly, according 
to the Federal Procurement Act of Austria, Article 151.1, in case of concluding a framework agreement 
with several suppliers, the exact number of parties to the agreement must be indicated in the notice. This 
also applies in Portugal. 

Therefore, in Ukraine (as in EU countries), the announcement of a procurement procedure followed by 
concluding a framework agreement contains the following information: 

1) whether the framework agreement will be concluded with one or with several bidders; 

2) if several, the exact number thereof must be indicated. 

5. The procuring entity shall have the right to enter into a contract for the procurement of specific goods 
and services solely with those participants, who entered into the framework agreement. 

6. Framework agreements shall be implemented in conformity with the following requirements: 

1) in case a framework agreement is concluded with one participant all essential terms and conditions of 
the procurement contract are specified in the framework agreement, and the said contract shall be 
deemed concluded after the procuring entity has sent an offer to a participant to fulfil the specified 
conditions and upon the receipt of the participant's written consent; 

Comments: 

At this initial stage of introduction of framework agreements, concluding a framework agreement with 
one bidder for several years must be considered with great caution and be treated as an exceptional 
case, reasoned objectively, for example, if certain goods or services have a restricted market (such as 
mobile communication). The absolute majority of goods and services which may be procured under 
framework agreements, have sufficiently competitive markets, in view whereof their procurement under 
framework agreements with several bidders is far more reasonable (including in terms of control-related 
risks). 

2) in case of the entry into a framework agreement with several participants: 

if all terms and conditions of the procurement contract are specified in the framework agreement, the 
procuring entity shall have the right to enter into such a contract in conformity with the criteria specified in 
the framework agreement for selection among the participants, who are the parties to the relevant 
framework agreement; 

Comments: 

This indent provides for a simplified procedure of selection based on the price criterion only (this also 
must be set forth in the framework agreement), which requires the following: 

- in case the procuring entity has a need in the supply of goods (provision of services), it must address all 
the bidders that are parties to the framework agreement with the request indicating the required 
number of batches, place and terms of supply, with the purpose to receive price quotations from them 
within the period specified in such request; 

- bidders, in response to the request, submit their price quotations within the period specified in such 
request; 

- a procurement contract for the supply of goods (provision of services) is concluded with the bidder 
whose price quotations was the lowest. 

if not all essential terms and conditions of the procurement contract are specified in the framework 
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agreement, the procuring entity shall conclude the said contract with the successful bidder in a competitive 
selection procedure to be held by the procuring entity among the participants, who are the parties to the 
relevant framework agreement. 

In order to determine the successful bidder though a competitive selection procedure the procuring entity 
shall send a written invitation to all participants, who are the parties to the framework agreement, to 
submit bids for a procurement contract. The procuring entity shall specify the timeframe sufficient for 
preparation of bids by the participants and shall ensure confidentiality of the submitted bids during the said 
timeframe. 

The evaluation of bids and selection of the successful bidder shall be performed on the basis of criteria 
specified in the framework agreement, with regard to specific requirements for the procurement object 
that may be set forth under the agreement. The specific requirements in question shall be specified in the 
invitation to the participants to submit bids. Invitations to participants and their bids shall not provide for 
any material change in the terms and conditions of the procurement contract and specifications of the 
relevant procurement object as defined in the framework agreement. 

Comments: 

The most important peculiarity of competitive selection is that the evaluation of bids and determination 
of the successful bidder may be carried out based on the “lowest price” criterion. 

Moreover, unlike with the ordinary selection of bidders that are parties to a framework agreement, the 
absolute weight of the price criterion may not be less than 90 per cent, which means that there may be 
other criteria specified in the framework agreement in addition to the lowest price weighting at least 90 
per cent. 

A competitive selection procedure can be performed by the procuring entity through an auction with the 
use of electronic means. The rules for competitive selection procedure shall be determined by the Cabinet 
of Ministers of Ukraine. 

Comments: 

As of November 2014, this Procedure has not yet been approved. 

7. The general procuring entity shall inform all the interested procuring entities of results of the application 
of the framework agreement conclusion procedure within five days of the completion thereof. 

One procuring entity may be a party to one or several framework agreements. A procuring entity may 
refuse to enter into a procurement contract under a framework agreement by notifying thereof the general 
procuring entity and the Authorized Body. 

In accordance with Article 10 of this Law, the procuring entity (general procuring entity) shall submit a 
notice of the concluded framework agreement for publication within seven business days after the 
conclusion of the relevant framework agreement. 

Comments: 

The form of announcement of a procurement procedure under a framework agreement and the notice of 
the concluded framework agreement have been approved by the Order of MEDT No. 1106 of 15.09.2014. 

8. The general procuring entity, during five business days after the receipt of the procuring entity’s notice 
of a concluded procurement contract under the framework agreement, shall notify the Authorized Body 
thereof specifying the procurement object, the procuring entities concerned and the participants, which 
have concluded the procurement contracts. 

 

Article 14. Submission of Information during Procurement Procedures 

1. All information shall be submitted within the procurement procedure in writing, and in the cases 
determined by sub-paragraph 2.2 of Article 12 of this Law — in electronic form. 

Whenever procuring entities exchange information with bidders during the procurement procedure in 

http://zakon4.rada.gov.ua/laws/show/1197-18#n192
http://zakon4.rada.gov.ua/laws/show/1197-18#n243
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other from than in writing, they shall confirm the contents of such information in writing, except for the 
cases when information is submitted as an electronic document. 

2. During the whole period of the procurement procedure, the procuring entity shall ensure confidentiality 
of the information supplied by bidders (by participant in the pre-qualification procedure). The information 
concerning the evaluation of bids shall be disclosed only to the Authorized Body, the agencies exercising 
state regulation and control in the field of procurement, the Complaint Review Body and the court. 

Comments: 

Paragraph 2 of this Article sets limitations regarding dissemination of information about consideration 
and evaluation of bids and requires from the bidder to ensure confidentiality of all the information 
submitted by bidders (participants in the pre-qualification procedure).  

According to Article 162 of the Commercial Code of Ukraine, an economic operator that holds technical, 
organizational or other commercial information shall have the right to protection against illegal use of 
such information by third persons, provided such information is of certain commercial value due to its 
being unknown to third persons and not legally accessible by other persons, and the holder of such 
information takes appropriate measures to protect its confidentiality. 

At the same time, according to the Law of Ukraine “On Access to Public Information”, public information 
is information that has been displayed and documented by any means on any carriers, received or 
generated in the course of exercising and performing by authorities of their legal powers and duties, or 
information held by authorities, other administrators of public information specified in this Law. 

That is, according to the Law of Ukraine “On Access to Public Information”, public information shall be: 

• all information held by authorities; 

• information in the meaning of Article 13 of the said Law held by administrators other than authorities 
(information about the use of budgetary funds, exercising of delegated powers, terms and conditions of 
supply of goods, provision of services and prices therefor, other information of social importance). 

Public information shall be open, unless otherwise provided for by law.  

Hence, the Law provides for the confidentiality of such information throughout the whole period of 
implementation of procurement procedures. This is caused by the need to ensure fair competition during 
the process of submission of bids. 

Upon completion of a procurement procedure, that is after the procurement contract was awarded, such 
information ceased to be confidential. Access to such information is important for the purposes of 
verifying whether the procurement procedure was compliant with laws, appeal against respective 
decisions, conducting public control, etc. 

A procurement contract awarded by the procuring entity contains information about allocation of 
budgetary funds, namely: public spending in connection with payment for the provided services, 
performed works or purchased goods. According to the Law of Ukraine “On Access to Public Information”, 
access to such information may not be restricted, such information is not confidential and may be 
accessed without obtaining consent from the person that provided it, as such access is expressly 
authorized by law. 

It should be mentioned, though, that the contract may contain confidential information about the person 
that is not directly related to allocation of budgetary funds. 

One should also keep in mind that access to the information (documents) which, according to the Law of 
Ukraine “On Public Procurement”, is subject to publication may not be restricted. This information may 
not be treated as confidential or sensitive. 

 

Article 15. Language Used in Procurement Procedures 

1. All documents prepared by the procuring entity in the course of procurement procedures shall made in 
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the Ukrainian language and, subject to the procuring entity’s decision, at the same time all documents may 
have authentic translations into another language. The Ukrainian language text shall prevail. 

Comments: 

According to this Article, a procuring entity itself may decide whether or not the documents must be 
translated. The exemption will be announcements of the procurement procedure and the results thereof 
if the value of the procurement object exceeds the amount equivalent to: EUR 200,000 in case of goods; 
EUR 300,000 in case of services; EUR 500,000 in case of works. According to Article 10, paragraph 4 of the 
Law, in this case the English version of the announcement must also be published on the web portal. 

 

Article 16. Qualification Criteria 

1. The procuring entity shall require bidders or participants in the pre-qualification procedure to submit 
documents certifying their compliance with the qualification criteria. 

2. The procuring entities may establish the following qualification criteria: 

availability of equipment, resources and technology; 

availability of relevant qualified staff with necessary knowledge and experience; 

availability of the documented experience in performance of similar contracts; 

financial standing (the balance sheet, the profit and loss account, the cash flow statement, the statement 
from the bank confirming non-existence (existence) of debts under loan agreements). 

Comments: 

According to provisions above, a procuring entity may apply any of the above-mentioned qualification 
criteria depending, first of all, on the procurement object, terms of supply thereof and payment therefor, 
etc. This means that if the procurement object is ordinary goods of no specific or specialized nature, 
technical specifications thereto are standard, and payment is made upon supply, minimum set of criteria 
may apply.  

 At the same time, where, for example, procurement of pre-paid construction works under specific 
estimate and design documents is concerned, it is rational to apply the maximum number of qualification 
criteria.  

3. The qualification criteria established by the procuring entity under this Article and the list of documents 
confirming the information of bidders or participants in the pre-qualification procedure about their 
compliance with such criteria shall be stated in the tender documents or qualification documents, and be 
demanded in the course of negotiations with a bidder (in case of the application of the negotiated 
procurement procedure). 

Comments: 

According to Article 22 of the Law, tender documents must specify the way of documentary confirmation 
of the bidder’s compliance with the qualification criteria set by law. 

Presently, the biggest practical issues relating to meeting this requirement are the following: 

- Misunderstanding of the provision “tender documents must specify the way of documentary 
confirmation of the bidder’s compliance with the qualification criteria set by law”. Controlling authorities 
often interpret this provision in this way: confirmation of the bidder’s compliance with a certain criterion 
by the bidder itself is illegal, as this way of confirmation is not directly stipulated by law.  

At the same time, in certain cases (particularly in case of procurement of standard goods and services) 
confirmation of the bidder’s compliance with a certain criterion by the bidder itself suffice. 

- When performing a procurement procedure, procuring entities fail to indicate in the tender documents 
(qualification documents) which contracts will be deemed ‘similar’: with a similar subject matter, or in 
respect to certain goods, service as part of the subject matter, or with certain volumes of supply, works. 
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This causes conflict situations. Therewith, procuring entities often forget that a copy of a contract as such 
may not be deemed confirmation of the contract performance, that is why it is necessary to request 
copies of acceptance certificates from the previous procuring entities as well. 

- Another frequent way of discrimination is requesting the bidders to confirm performance of an 
unreasonable number of contracts, or performance of certain contracts within an unreasonable period of 
time, or with an unreasonable value, or contracts with certain procuring entities (for example, 
Department of Education, school, kindergarten, etc.). 

An example may be AMCU’s decision NO. 929-Р/ПК-СК of August 2012 in the case regarding violation by 
a procuring entity of the procurement procedure through setting unreasoned requirements in tender 
documents concerning confirmation of performance of similar contracts for the procurement object “bituminous 
coal”, namely:  

 experience must be confirmed through the provision of copies of similar contracts for the supply of coal 
of certain types (instead of bituminous coal in general); 

the amount of similar contracts must be at least UAH 500,000; 

performance of coal supply contracts with state-financed institutions must be confirmed. 

AMCU recognized these requirements discriminating and bound the procuring entity to make relevant 
changes in the tender documents. 

Setting a correct period for which the bidder’s experience must be confirmed is important in terms of 
preventing discrimination in the evaluation of the experience criterion. For example, if a procuring entity 
requires the bidders to confirm performance of three similar contracts by them during 2011–2013, 
presenting copies of three such contracts performed during any year within this period would suffice. 
Meanwhile, confirmation of performance of similar contracts in each year within the specified period 
would be a discriminating requirement.  

- Practical issues relating to confirmation of compliance with the qualification criteria occur when an 
association of undertakings participate in the procurement procedure, in which case experience and 
material and technical resources may be demonstrated by separate undertakings as members of the 
association, but not the association itself as a legal entity. The same situation occurs when a bidder itself 
possesses no material and technical resources or staff, but takes the required property in lease or enters 
into agreements with other undertakings capable of providing relevant material and technical resources 
and staff required to perform the procurement contract in question.  

For example, if the procurement object is supply of fuel and oil with their delivery to the location of the 
procuring entity, provision of documents confirming that a bidder has available own or leased equipment 
(tanks, tank trunks) required to timely supply the goods under the procurement contract will suffice to 
meet this qualification criterion (availability of equipment, resources and technology).  

In order to prevent the above problems, a procuring entity should expressly specify in the tender 
documents the list of documents to be presented by the bidders to confirm their compliance with the set 
qualification criteria, as well as the form, content and period of validity of such documents (if such period 
is provided for by law).  

Particularly, to confirm compliance with the “financial standing” criterion, procuring entities often 
request a copy of the balance, the profit and loss account, the cash flow statement for the last reporting 
period.  

The phrase “the last reporting period” may be interpreted ambiguously, including because different 
reporting periods are set for different reporting documents, as well as because of the conflict of law.  

Thus, based on Article 13 of the Law of Ukraine “On Accounting and Financial Reporting in Ukraine”, 
AMCU, in its decisions regarding complaints against procuring entities, states that a reporting period for 
the reporting documents should be a calendar year.  

At the same time, if a procurement procedure takes place in the end of a year, provision of interim 
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reporting documents (quarterly, half-year) would be more rational for the purposes of assessment of the 
bidders’ financial standing. 

That is why, in case such requirement was set, the phrase “for the last reporting period” should not be 
used, and the year or a certain period of the year (quarter, half-year) should be indicated instead. 

A practical issue arising in case compliance with the financial standing criterion must be confirmed, may 
be misunderstanding of the requirement for the bidders to present documents to confirm compliance 
with the requirements set in the tender documents.  

Thus, notwithstanding that the procuring entity sets no requirements to the content of the documents to 
be submitted by the bidders to confirm their compliance with this criterion, for example, regarding 
positive indicators on the balance, no accounts payable, etc., — if the documents presented by the bidder 
show negative indicators, or liabilities to banks, the procuring entity is supposed, in the opinion of certain 
representatives of controlling authorities, to reject the bid.  

In view of the aforesaid, a procuring entity should include explanations in its tender documents about 
how compliance with this criterion would be evaluated based on the documents presented by the 
bidders. Since only the fact of presenting reporting documents showing negative figures (loss), should not 
constitute grounds for recognizing the bid as such that is not compliant with a certain criterion. That is a 
procuring entity must expressly indicate in its tender documents that presenting a balance sheet showing 
that the bidder is in the red, or a bank statement proving loan arrears, will cause the bid to be rejected.  

As regards confirmation of compliance with the qualification criterion “availability of relevant qualified 
staff with necessary knowledge and experience”, a procuring entity must expressly specify the documents 
the bidder is supposed to submit; these may include a bidder’s letter in no particular or a set by the 
procuring entity form with the list of employees with higher (engineering, economic or legal, respectively, 
depending on the procurement object) education. It would be rational to set the required minimum 
number of such employees (a procuring entity should specify whether the employees must be all 
members of the bidder’s staff or may work for it under relevant labour agreements). 

The procuring entity shall not establish qualification criteria, nor shall it establish a list of documents to 
confirm the information submitted by bidders or participants in the pre-qualification procedure, concerning 
their compliance with the criteria, in the following cases: 

1) the request for price quotations procedure is applied; 

2) procurement of crude oil and petroleum products, gas, electric power, services on their transmission and 
distribution, centralized heating services, postal services, stamps and envelopes with stamps, 
telecommunication services, including transmission of radio and television signals, services on centralized 
water supply and sewerage, public rail transportation services. 

4. Documents not envisaged by the legislation for submission by bidders or by participants in the pre-
qualification procedure (legal entities and individuals, including sole traders) shall not submitted as a part 
of their bid or their qualification proposal, and shall not be demanded in the course of negotiations with a 
bidder (in case of the application of the negotiated procurement procedure). 

Comments: 

This provision must necessarily be included in tender documents. Moreover, it would be rational to 
include in tender documents references to the procedure of submission of documents by non-resident 
bidders, as laws of the countries they represent differ from the Ukrainian law, hence, certain documents 
provided for by Ukrainian laws may be inapplicable in terms of laws of the bidder’s country.  

5. All bids or qualification proposals that meet the qualification criteria specified in paragraph 2 of this 
Article and provided there are no grounds prescribed by this Law for their rejection, shall be admitted for 
evaluation. 

 
Article 17. Refusal in Participation in Procurement Procedure 
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1. A procuring entity shall make a decision to reject a bidder or a participant in the pre-qualification 
procedure to take part in the procurement procedure or in the pre-qualification procedure, and must reject 
any bid (a qualification proposal, a price-quotation) of the bidder (participant in the pre-qualification 
procedure), if: 

1) there is undeniable evidence that the bidder or a participant in the pre-qualification procedure has 
proposed, has given or agreed to give a reward, directly or indirectly, to any officer of the procuring entity, 
of another public authority in any form (proposal of employment, a valuable item, a service, etc.) in order 
to influence the decision on selection of the successful bidder or on the application of a certain 
procurement procedure by the procuring entity. 

Comments: 

Requesting documents to confirm that the bidder does not intend to commit any of foregoing, is 
irrational. 

1-1) information about a legal entity that is a bidder or participant in a pre-qualification procedure recorded 
in the Unified state register of persons that committed corruption or corruption-related offences, or the 
legal entity in question does not have approved anti-corruption strategy and/or authorized person for anti-
corruption issues;  

Comments: 

 This provision has been included in the Law of Ukraine “On Preventing Corruption” (No. 1700-VII of 14 
October 2014).  

This provision shall come into force on 26 April 2015. 

2) an officer (an official) of a bidder or a pre-qualification participant authorized by the bidder or by a pre-
qualification participant to represent them during the procurement procedure, or an individual who is a 
bidder or a pre-qualification participant, has been drawn to the liability by law for the commitment of a 
corruption offence in the field of the public procurement; 

Comments: 

Pursuant to the Law of Ukraine No. 224-VII of 14 May 2013 “On the Introduction of Amendments to 
Certain Legal Acts of Ukraine on the Implementation of the National Anti-corruption Policy”, since 01 
January 2014, the Ministry of Justice of Ukraine arranges for the publication of information from the 
Unified state register of persons that committed corruption offences on its website. 

Request for an extract from the Unified state register of persons that committed corruption or corruption-
related offences is filed with the respective territorial body of the Ministry of Justice.  

Extract from the Register is issued within seven business days on the blank forms of the respective body 
of the Ministry of Justice in one copy, signed by head of the body. 

3) an undertaking (a bidder or a participant in the pre-qualification procedure) during the last 3 years has 
been brought to liability for an infringement of sub-paragraph 2.4 of Article 6, paragraph 1 of Article 50 of 
the Law of Ukraine “On Protection of Economic Competition” in the form of anticompetitive concerted 
actions related to bid rigging; 

Comments: 

Let us stress here that Article 6, paragraph 2, sub-paragraph 3 of the Law of Ukraine “On Protection of 
Economic Competition” covers concerted actions related to bid rigging in procurement procedures, 
auctions, contests, tenders. 

At the same time, Article 6, paragraph 1, sub-paragraph 3 of that Law refers to economic operators that 
during the last three years were brought to liability for an infringement of the Law of Ukraine “On 
Protection of Economic Competition”  only as participants of public procurement procedures (tenders) 
covered by the Public Procurement Law (within the meaning of Law, public procurement shall be 
understood as the procurement of goods, works and services by the procuring entity in accordance with 
the procedure prescribed by this Law). 

http://zakon4.rada.gov.ua/laws/show/2210-14
http://zakon4.rada.gov.ua/laws/show/2210-14
http://zakon4.rada.gov.ua/laws/show/2210-14
http://zakon4.rada.gov.ua/laws/show/2210-14
http://zakon4.rada.gov.ua/laws/show/2210-14
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Since 05 June 2014, AMCU places consolidated information about decisions of its bodies on recognizing 
infringements of laws on protection of economic competition through committing anticompetitive 
concerted actions related to bid rigging by economic operators, as well as about possible further 
consideration of these decisions in court, verification, review thereof by AMCU’s bodies, on its website ( 
http://www.amc.gov.ua, section “Public Procurement”) . All decisions adopted by AMCU since 20 April 
2014 were subject to publication on the website. 

The law does not require AMCU’s bodies to issue certificates or other documents confirming whether or 
not a certain economic operator was brought to liability for committing anticompetitive concerted 
actions related to bid rigging, to procuring entities or bidders and participants of pre-qualification 
procedures. A procuring entity decides whether grounds exist to apply Article 17, paragraph 1, sub-
paragraph 3 of the Law “On Public Procurement”. At the same time, information published on AMCU’s 
website may be referred to by procuring entities when making their own decisions and by bidders during 
their participation in procurement procedures. 

Therefore, it is sufficient for a procuring entity to indicate in its tender documents (qualification 
documents) the requirement for the bidders to submit a certificate (in any form) to confirm that he/she/it 
has never been brought to liability for committing anticompetitive concerted actions related to bid 
rigging.  

According to Article 28, paragraph 7 of the Law, a procuring entity may request public authorities, 
enterprises, institutions and organizations with regard to their competences to confirm the information 
provided by a bidder. If there is a verified information that a bidder does not comply with the 
qualification criteria, or there are grounds listed in Article 17, paragraph 1 of this Law, or it is a fact that 
its bid contains false information, which is essential for the results of the procurement procedure, the 
procuring entity shall reject the bid of such a bidder.  

4) an individual bidder or a participant in the pre-qualification procedure has been convicted of an 
acquisitive crime, for which the conviction has not been lifted or cancelled in accordance with the 
procedure established by law; 

5) an officer (official manager) of the bidder or of the participant in the pre-qualification authorized to 
represent interests of the bidder or the participant in the pre-qualification procedure in the procurement 
process has been convicted for an acquisitive crime, for which the conviction has not been lifted or 
cancelled in accordance with the procedure established by law; 

Comments: 

Certificates of no criminal conviction (provided for in paragraphs 4 and 5) shall be issued by the 
Department of Information Technologies of the Ministry of Internal Affairs of Ukraine, and relevant 
territorial subdivisions of internal affairs bodies . 

At the same time, according to Article 28, paragraph 7 of the Law, a procuring entity may request public 
authorities, enterprises, institutions and organizations with regard to their competences to confirm the 
information provided by a bidder. If there is a verified information that a bidder does not comply with the 
qualification criteria, or there are grounds listed in Article 17, paragraph 1 of this Law, or it is a fact that 
its bid contains false information, which is essential for the results of the procurement procedure, the 
procuring entity shall reject the bid of such a bidder. 

In view thereof, like with the situation described in comments to Article 17, paragraph 1, sub-paragraph 3 
of the Law, a procuring entity may indicate in its tender documents (qualification documents) the 
requirement for the bidders to submit a certificate (in any form) to confirm that he/she/it has never been 
brought to criminal liability. This is possible in cases when the procurement object is standard goods or 
services, and the terms and conditions of the procurement contract do not provide for advanced 
payments. 

6) a bid (a qualification proposal, a price quotation) is submitted by a bidder which is a related person to 
other bidders and/or to a member of the tender committee of the procuring entity; 

Comments: 

http://www.amc.gov.ua/amku/doccatalog/document?id=104506&schema=main
http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n289
http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n289


HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

59 
 

Related persons, in the meaning of the new version of the Law, shall be understood as bidders and 
members of procuring entities’ tender committees (and members of their families). A person may be 
deemed related through his/her/its relation to another bidder or through a person that does not 
participate in the procurement procedure (including through the procuring entity).  

Therewith, the Law does not define the status of a person that holds joint control of the bidders. The Law 
does not provide for the following restriction: a third person which holds joint control of any two bidders, 
must also be a bidder for those two to be recognized as related persons. Nor there is the following 
restriction: if the third person which holds joint control of two bidders is the procuring entity, such bidders 
may not be deemed as related persons.  

The term “related person” refers to relations in connection with the submission of bids by bidders 
(qualification proposals, price quotations).  

Therewith, if the procurement object is divided into lots, competitors will be those bidders that submitted 
their bids for the same particular lot. A procuring entity shall evaluate bids of only those bidders that 
submitted their bids within one lot only. Therefore, a bid submitted by a bidder in respect to each 
separate part of the procurement object (lot) shall be considered by the procuring entity, in fact, as a 
separate bid, and relations must be identified between the bidders that contest for the same lot.  

At the same time, if a procurement procedure is performed by the procuring entity without splitting the 
procurement object into parts (lots), and the bidders are related persons and participate within one 
procedure, the procuring entity has to decide on rejection of such bidders and their bids (qualification 
proposals, price quotations). 

The main source of information for the purposes of establishing the fact of participation of related 
persons in the procurement procedure are bidders’ statutory documents (articles of association, 
registration certificate). 

Moreover, like with the situation described in comments to Article 17, paragraph 1, sub-paragraph 3 of 
the Law, a procuring entity may indicate in its tender documents (qualification documents) the 
requirement for the bidders to submit a certificate (in any form) to confirm that the latter is not related to 
other bidders and/or member(s) of the tender committee of the procuring entity. 

A procuring entity may also refer to the information about procuring entities, heads of the bidders on the 
websites www.irc.gov.ua and www.smida.gov.ua (database of the Stock Market Infrastructure 
Development Agency about joint stock companies). 

 

7) a bidder or a participant of the pre-qualification procedure has been declared bankrupt according to the 
procedure prescribed by the law and a liquidation procedure thereof has been underway. 

Comments: 

Within the framework of provision of methodological support to procuring entities, MEDT has prepared a 
letter regarding the issue of certificates to confirm whether or not bankruptcy proceedings have been 
initiated against a certain economic operator. The main idea of the letter is as follows. 

According to the Order of the Ministry of Justice of Ukraine No. 3018/5 of 15 September 2011 “On 
Approval of the Regulation on Unified Database on Companies Undergoing the Bankruptcy Proceedings”, 
registered with the Ministry of Justice under the No. 1106/19844 on 19 September 2011, the owner of this 
database shall be the Ministry of Justice of Ukraine, administrator thereof — Information Centre State 
Enterprise subordinated to the Ministry of Justice of Ukraine. The administrator is in charge of issuing 
extracts from the Unified Database. 

According to Section I (General Provisions), sub-paragraph 1.8 of the Regulation on Unified Database on 
Companies Undergoing the Bankruptcy Proceedings, approved by the Order of the Ministry of Justice No. 
3018/5 of 15 September 2011 (as amended), the registrars of the Unified Database shall be the Owner 
through the Department of Notaries, Bankruptcy and the Functioning of Central Certification Authority, 
and structural subdivisions of the Chief Administration of Justice of the Ministry of Justice of Ukraine in 

http://www.irc.gov.ua/
http://www.smida.gov.ua/
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the Autonomous Republic of Crimea, chief departments of justice at the oblast level, in the cities of Kyiv 
and Sevastopol, which are in charge of bankruptcy issues, authorized to issue certificates based on the 
information contained in the Unified Register of Companies (hereinafter “certificates”) according to 
procedures established by this Regulation. 

In view of the aforesaid and having regard to the fact that a procuring entity must decide on rejecting the 
bidders and their bids based on Article 17, paragraph 1, sub-paragraph 7 of the Law only in case the 
bidder or a participant of the pre-qualification procedure has been declared bankrupt according to the 
procedure prescribed by the law and a liquidation procedure thereof has been underway, if, according to 
the tender documents, provision of both certificate and extract is required, and the documents enclosed 
with the bid include an extract proving no bankruptcy proceeding against the economic operator, the bid 
of such bidder shall be admitted for consideration and evaluation, unless other grounds exist for it to be 
rejected under Article 29 of the Law.  

Therefore, since both a certificate and an extract contain information about initiation or no initiation of 
bankruptcy proceeding against an economic operator, it would be rational to require from bidders to 
submit either of them, and this requirement must be specified in tender documents.  

2. A procuring entity may take a decision to reject participation of a bidder or a pre-qualification participant 
in the procurement procedure or in the pre-qualification procedure, and may reject a bid (a qualification 
proposal, a price quotation) of the bidder (participant in the pre-qualification), if: 

1) the bidder or the participant in the pre-qualification procedure has debts related to the payment of taxes 
and duties (statutory fees); 

Comments: 

Certificates confirming no outstanding liabilities in relation to taxes and duties (statutory fees) shall be 
obtained from the tax service and be valid during 10 days of the date of their issue. 

2) the bidder or participant in the pre-qualification procedure does not perform business operations in 
accordance with the provisions of its articles of association; 

Comments: 

Articles of association often offer a too generalized description of business activity which, as a rule, aims 
at preventing any limitations to economic operator’s activity. That is why, in practice, it is quite difficult 
to actually detect violations of business activities based on the articles of association only. At the same 
time, this ground for rejecting candidates allows a procuring entity significant freedom and, therefore, 
results in the risk of abusive activity on its part. That is why a procuring entity should be very cautious 
when deciding on rejecting bidders due to the above-mentioned reason. 

3) the bidder or a participant in the pre-qualification procedure is registered in offshore zones. The list of 
the off-shore zones shall be established by the Cabinet of Ministers of Ukraine. 

Comments: 

The list of the off-shore zones has been approved by the Ordinance of the Cabinet of Ministers of Ukraine 
No. 143-p of 23 February 2011. 

At the same time, provisions on off-shore companies have not yet been approved. The current version 
thereof, in fact, create a basis for a broader interpretation and rejecting any foreign companies that may 
be suspected in taking advantage of tax allowances. The main idea of this lies in the following: 
companies that in this way avoid taxes should be deemed as such having outstanding tax liabilities, 
which prevents them from becoming parties to public contracts. Most likely, this provision refers to off-
shore companies of which the creation was initiated by Ukrainians; however, it applies in the same way 
to any other off-shore companies which have nothing to do with Ukraine at all. 

It should be noted that the EU legislation provides for no similar grounds for rejecting bidders, as 
registration in off-shore zones as such does not automatically mean violation of business law.  
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3. The information about the rejection of a bid, a qualification proposal or a price quotation with the 
indication of the reasons therefor shall be sent to the bidder or to the participant in the pre-qualification 
procedure, whose proposal has been rejected, within three business days after such a decision has been 
made by the procuring entity and published in accordance with Article 10 of this Law. 

 

Article 18. Rules for Complaining against Procurement Procedures 

1. Complaints shall be submitted to the Complaint Review Authority in writing, shall be signed by the 
person submitting it and contain the following information: 

the name of the Complaint Review Authority; 

the name (designation), the place of residence (location) of the complainant, and the number of 
telecommunication means, e-mail address (if any); 

the name, location, postal address of the procuring entity, whose decisions, actions or omissions are 
challenged; 

the registration number of the announcement of the procedure that has been published on the website of 
the Authorized Body; 

grounds for the complaint, references to the procurement procedure violations or to the made decisions, 
actions or omission by the procuring entity, facts that may testify to the above, the date, when the 
complainant has become aware of such decisions, actions or omission; 

demands of the complainant and their justification. 

The complaint shall be supported with documents (if any) to confirm the infringement of the procurement 
procedure or the illegitimacy of decisions, actions or omission on behalf of the procuring entity. 

Comments: 

According to Article 2, paragraph 1, sub-paragraph 26 of the Law, a complainant to the Complaint 
Review Authority shall be understood as an individual or a legal entity that has applied to the complaint 
review authority for protection of its/his/her rights and legitimate interests against a decision, an action 
or omission by the procuring entity, which are contrary to the legislation in the field of public 
procurement, and which have resulted in a violation of the right or a legitimate interest of such person. 

Thus within the meaning of the Law, appeal against a procurement procedure is possible only when the 
complainant thinks that a certain decision, action or omission of/by the procuring entity, which are 
contrary to the procurement legislation, has resulted in violation of its/his//her rights or legitimate 
interests. 

According to article 8, paragraph 3, indent 1 of the Law, for the purposes of unbiased and efficient 
protection of rights and legitimate interests of persons participating in public procurement procedures, 
the Antimonopoly Committee of Ukraine, as the Complaint Review Authority, shall set up a standing 
administrative board for the review of complaints on violations of legislation in the field of public 
procurement. 

However, Article 18, paragraph 1 of the Law does not directly specify that a complaint must contain a 
reference to reasoning which rights and legitimate interests of the complainant have been violated as a 
result of decision, action or omission by the procuring entity or a general procuring entity. 

2. The submission of a complaint to the Complaint Review Authority shall not require a preliminary 
application to the procuring entity with a request to eliminate the infringement during the procurement 
procedure. 

3. When the procuring entity received a request to eliminate the infringement committed during the 
procurement procedure, the procuring entity (a general procuring entity) shall have a right to take 
appropriate actions on a discretionary basis, including a suspension of the procurement procedure, in order 
to settle issues, indicated in the relevant application. The request sent to the procuring entity (general 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran192#n192
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procuring entity) shall not in itself constitute grounds for waiving the right to complain to the Complaint 
Review Authority. The procuring entity (general procuring entity) shall notify all the parties concerned 
about decisions, made as a result of consideration of the request and submit its decision for publication on 
the web portal of the Authorized Body together with the relevant request. In case of submission of a 
complaint regarding the same procurement procedure, which is referred to in the application, the 
procuring entity shall inform the Complaint Review Authority of the actions taken pursuant to the 
application. 

Comments: 

The Law distinguishes between a “complaint” which is filed only with the Complaint Review Authority 
and must contain information specified in Article 18, paragraph 1 of the Law, and “application to the 
procuring entity with a request to eliminate the infringement during the procurement procedure” which 
is submitted to the procuring entity.  

Therewith, the submission of a complaint to the Complaint Review Authority shall not require a 
preliminary application to the procuring entity with a request to eliminate the infringement during the 
procurement procedure, and the application to the procuring entity, in its turn, does not prevent a 
complainant from addressing the Complaint Review Authority. In case of submission of a complaint 
regarding the same procurement procedure, which is referred to in the application, the procuring entity 
shall inform the Complaint Review Authority of the actions taken pursuant to the application.  

According to Article 18, paragraph 3 of the Law, when the procuring entity received a request to 
eliminate the infringement committed during the procurement procedure, the procuring entity shall have 
the right to take appropriate actions on a discretionary basis, including a suspension of the procurement 
procedure, in order to settle issues, indicated in the relevant application. The procuring entity (general 
procuring entity) shall notify all the parties concerned about decisions, made as a result of consideration 
of the request and submit its decision for publication on the web portal of the Authorized Body together 
with the relevant request. 

It should be noted that in case the procuring entity decides on satisfying the application to eliminate the 
infringement committed during the preparation of tender documents (prior to the end date for 
submitting bids), which causes tender documents to be changed, these changes shall be introduced 
according to the procedure established by Article 23 of the Law. Therewith, the terms for submitting and 
opening bids shall be extended for at least seven days. 

4. Complaints shall be submitted to the Complaint Review Authority not later than 10 days after the day 
when the complainant has learnt or should have learnt about the violation of its rights and legitimate 
interests by a decision, action or omission by the procuring entity (general procuring entity) but prior to the 
date when the procurement contract is signed. Complaints related to tender documents (qualification 
documentation, request for price quotations) may be filed at any time after the publication of the tender 
notice, but not later than the deadline for the submission of bids (qualification, quotation). 

Comments: 

Calculation of the 10-day period starts when the complainant becomes aware of the challenged decision, 
action or omission of the procuring entity, and should be understood as calculation of the period starting 
with the day when the complainant has learnt or should have learnt about the relevant decision, action 
or omission of the procuring entity. 

In order to ensure that the complainant exercises his/her/its rights, the Law prohibits conclusion of the 
contract till the end of the period set for complaining (10 days) (Articles 31, 36, 39 of the Law). 

It should be noted that in case of application of a short procurement procedure, calculation of the term 
for concluding a contract starts on the sixth day after the publication of the notice of acceptance, which, 
in fact, reduces the term for complaining from 10 to 5 days, as complaints against concluded contracts 
shall be considered only in court, unless the contracts are recognized void under this Law. 

Complaints related to the signed procurement contracts shall be reviewed by courts. 
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5. The date of filing of a procuring entity’s complaint at the Complaint Review Authority shall be the date of 
its registration by the Complaint Review Authority. 

The Complaint Review Authority shall notify the complainant, the procuring entity (general procuring 
entity) of the time and the venue of the complaint review no later that three business days from the day 
registration of the relevant complaint at the Complaint Review Authority and simultaneously shall submit a 
notice to be published on the web portal of the Authorized Body. The complainant, the procuring entity 
(general procuring entity) shall have the right to take part in the complaint review proceedings. 
Proceedings of the complaint review are open, so that everyone interested may attend the proceedings. 
Those present at the proceedings may take photographs, to film, to audiotape/videotape it. Decisions 
taken by the Complaint Review Authority shall be declared publicly. 

A filing fee shall be paid at the submission of a complaint to the Complaint Review Authority, and it shall be 
forwarded to the State Budget of Ukraine. The amount of the filing fee shall be established by the Cabinet 
of Ministers of Ukraine. 

Comments: 

The amount of the fee has been established by the Resolution of the Cabinet of Ministers of Ukraine No. 
773 of 28 July 2010.  

The fee for filing a complaint shall be UAH 5,000 in case of challenging a procurement procedure in 
relation to goods and services, and UAH 15,000 — in relation to works. These payments shall be credited 
to the account of the fund of the State Budget of Ukraine. 

When filing a complaint at the Complaint Review Authority, the complainant shall send a copy of the 
complaint to the procuring entity, whose decision, action or omission are being challenged. 

6. The Complaint Review Authority shall return complaints without reviewing, in the following cases: 

the complainant has submitted a complaint related to the same violation within the same procurement 
procedure and on the same grounds that have already been reviewed by the Complaint Review Authority 
and in respect of which the Complaint Review Authority has already made a decision; 

the complaint does not meet the requirements of paragraph 1 or paragraph 4 of this Article; 

the complainant has not paid the filing fee, prescribed by sub-paragraph 5.3 of this Article; 

the procuring entity (general procuring entity) in accordance with this Law has eliminated the violations 
stated in the complaint, and provided confirming documents thereof. 

The Complaint Review Authority shall inform the complainant, the procuring entity (general procuring 
entity) about dismissal of complaint no later than the next business day after making such a decision and in 
the same period to submit the said decision for publication on the web portal of the Authorized Body. 

7. The Complaint Review Authority shall take a decision to terminate proceedings of the complaint review 
in the following cases: 

the Complaint Review Authority has found the existence of circumstances referred to in sub-paragraphs 
6.2–6.5 of this Article after the proceedings of complaint review has started; 

the procuring entity (general procuring entity) made a decision to cancel procurement procedure or the 
procurement procedure has been declared void and null, to cancel the negotiated procurement procedure, 
except for the case when any of these decisions have been appealed. 

The Complaint Review Authority may decide to terminate the complaint review proceedings if the 
complaint has been repealed. 

8. The submission of a complaint shall not suspend the procurement procedure, except for those cases 
when the Complaint Review Authority decides to suspend the procurement procedure. 

On its own initiative or on the complainant’s request, the Complaint Review Authority shall have the right 
to pass a decision on suspension of the procurement procedure for a period until a decision has been made 
in respect of the complaint, or a decision to terminate the complaint review proceedings, or a decision to 
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stay the complaint review. Within one business day, the Complaint Review Authority shall notify the central 
executive agency in charge of the implementation of the state policy in the field of the budget treasury 
services, the Authorized Body, the procuring entity (the general procuring entity) and the complainant, and 
shall send the decision for publication on the web portal of the Authorized Body in the same term. 

The suspension of the procurement procedure shall terminate any actions by the procuring entity, general 
procuring entity and any decision-making in respect of the procurement procedure, including conclusion of 
the procurement contract, with exception of actions aimed at a remedy for the violations stated in the 
complaint. 

In the event that the procuring entity (general procuring entity) has remedied the violations listed in the 
complaint, the procuring entity (general procuring entity) shall notify the Complaint Review Authority of 
this fact within one business day after the remedy has been applied, and shall provide relevant confirming 
documents. 

Comments: 

According to the Law, the submission of a complaint shall not suspend the procurement procedure, 
except for those cases when the Complaint Review Authority decides to suspend the procurement 
procedure. 

In any case, the conclusion of a procurement contract during the complaint review proceedings shall be 
prohibited. 

The Complaint Review Authority may suspend a procurement procedure until deciding on the complaint 
in the following cases: 

1) at its own discretion; 

2) based on the relevant request of the complainant. 

The suspension of the procurement procedure shall terminate any actions by the procuring entity, and 
any decision-making in respect of the procurement procedure, including conclusion of the procurement 
contract, with exception of actions aimed at a remedy for the violations stated in the complaint.  

During the suspension period, Zovnishtorhvydav Ukrainy SE shall ensure that information about the 
suspended procurement procedure that is meant to be published under this Law, is not accepted.  

Analysis of decisions of the Complaint Review Authority and complaint review practice of the Complaint 
Review Authority show that the latter decides on suspending a procurement procedure, as a rule, if the 
complaint was made against tender documents. This allows, in case of detecting violations during the 
preparation phase, avoiding cancellation of the procurement procedure (which is unavoidable in case bid 
opening has already occurred), and making changes in the tender documents instead; therewith, the 
term for submitting bids must be extended, and this actually helps “remedy” the whole procedure. 

In practice, review of complaints filed with the Complaint Review Authority regarding violations of the 
procurement procedure committed by the procuring entity usually does not result in suspending the 
procedure. 

In cases when the procurement object, due to its nature, is of social and public importance (procurement 
of medical products, food products, procurements relating to the urgent elimination of consequences of 
technology-induced and natural emergencies, to a special period), the procuring entity shall have the 
right to insist (through submitting a relevant request) on either termination of the suspension period, or 
expedited review of the complaint. 

9. The complaint review proceedings shall suspend the terms set out in Article 31 , paragraph 2, indents 3  
and 4, Article 36 , paragraph 5, indent 4, Article 39, paragraph 3, indent 2 of this Law. 

These terms shall continue from the day following the day of the decision is made by the Complaint Review 
Authority as a result of the complaint review, decision to terminate the complaint review proceedings or 
decision to the stay the complaint review proceedings. 

http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n516
http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n517
http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n517
http://zakon4.rada.gov.ua/laws/show/1197-18/paran574#n574
http://zakon4.rada.gov.ua/laws/show/1197-18/paran647#n647
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In any case, the conclusion of a procurement contract during the complaint review proceedings shall be 
prohibited. 

While reviewing complaints, the Complaint Review Authority shall ensure that within the suspended 
procedure, procurement information that should be published under this Law, is not accepted, except for 
the cases when procuring entity (general procuring entity) has eliminated violations stated in the 
complaint. 

10. As a result of the complaint review, the Complaint Review Authority shall have the right: 

to decide whether the claimed violation of the procurement procedure exists (including violations of the 
rules of publication or a failure to publish the procurement information envisaged by this Law) and to 
decide on remedies that should be applied in order to eliminate violations, in particular, obliging the 
procuring entity (general procuring entity) to fully or partially cancel its decisions, to furnish required 
documents, to provide necessary clarifications, to eliminate any discriminatory terms and conditions 
(including those specified in the technical specifications, as a part of tender and qualification documents), 
to bring the tender documentation (qualification documents, the request for price quotations) in 
compliance with the law, or, if it is impossible to remedy existing violations, to cancel the relevant 
procurement procedure; 

in cases envisaged by the laws of Ukraine to send decisions, documents and materials in respect of the 
procurement operations to the law enforcement, controlling authorities and other public authorities. 

11. For the purpose of complaint review the Complaint Review Authority has the right to request and 
obtain from procuring entities (general procuring entities), bidders, the controlling authorities, the 
Authorized Body and from other persons relevant information, documents and materials concerning 
implementation of procurement procedures. 

Procuring entities, bidders, controlling authorities and other persons must send the relevant information, 
duly authenticated copies of the documents and materials to the Complaint Review Authority within three 
business days of the receipt of such a request. 

If the information, documents and materials in respect of the public procurement procedures have not 
been provided within the prescribed timeframe, the Complaint Review Authority shall review the complaint 
and make its decisions on its basis information available from the complaint and within its scope. 

In order to obtain advice and expert opinion, the Complaint Review Authority may involve representatives 
of public authorities (in agreement with the management of the public authorities), experts and specialists, 
who may not be related persons and who have special knowledge needed for professional and impartial 
review of the complaint. The complainant and the procuring entity (general procuring entity) may provide 
expert and specialist opinions, who have special knowledge. Opinions of such representatives of public 
authorities, experts and specialists shall be put in writing and included in the file of the complaint case. 

12. Decisions on the review of complaints shall be made by the Complaint Review Authority only at its 
meetings. 

13. The Complaint Review Authority within 30 business days from the date of registration of the complaint 
shall make a substantiated decision wherein it shall state out the following: 

a conclusion by the Complaint Review Authority on the existence or absence of the claimed violation of 
procurement procedure; 

a conclusion of the Complaint Review Authority to satisfy the claim or to reject it in full scope or in part 
thereof; 

the grounds for, and the substantiation of, the decision made; 

when a claim is satisfied in full scope or in part thereof, the obligation of the procuring entity/general 
procuring entity to remedy the violation of the procurement procedure and/or to resume the procurement 
procedure from the moment when a prior legitimate decision or legitimate action of the procuring 
entity/general procuring entity was taken. 
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Comments: 

The Complaint Review Authority, under the Law, within 30 business days from the date of registration of 
the complaint shall make a substantiated decision. Therewith, the date of filing of a complaint with the 
Complaint Review Authority shall be the date of its registration by the latter. 

 Practice shows that complaints filed with the Complaint Review Authority by 15:00, are registered on the 
same day, and those filed after 15:00 — on the following business day. 

14. Decisions of the Complaint Review Authority shall be in writing and shall contain the following 
information: 

the name of the Complaint Review Authority; 

brief contents of the complaint; 

substantiation section of the decision; 

resolution section of the decision; 

the deadline for appealing against the decision. 

15. Copies of the decision adopted as a result of the complaint review, authenticated in accordance with 
the established procedure, shall be sent by the Complaint Review Authority to the complainant, the 
procuring entity, the central executive agency in charge of the state policy in the field of the treasury 
services, and the Authorized Body within three business days of the said decision. 

16. Decisions of the Complaint Review Authority shall be effective from the date of their adoption and shall 
be binding for the relevant procuring entities (general procuring entities) and other persons concerned. 

Decisions of the Complaint Review Authority shall be published on the web portal of the Authorized Body 
upon their adoption and shall also be made public on the website of the Antimonopoly Committee of 
Ukraine no later than the following business day. 

17. The complainant may appeal against the decision in court within 30 days from the date when the 
person concerned has learned of its adoption. 

General comments (on complaint review procedure) 

 A complaint filed with the Complaint Review Authority, shall be analysed to see whether it complies with 
the requirements set in Article 18 of the Law regarding filing complaints with the Complaint Review 
Authority, namely: 

 a) Terms for filing a complaint (Article 18, paragraph 4, indent 1 of the Law); 

First of all, this refers to confirmation by the complainant of the date when he/she/it became aware of 
the violation of his/her/its rights and legitimate interests. 

This may be confirmed by a copy of the letter sent by the procuring entity via fax, with the text of the 
relevant decision challenged by the complainant, copy of the envelope with the postal stamp on it, etc. 

 b) Confirmation of payment of the filing fee. 

This may be confirmed by a letter from the Administration of the State Treasury Service of Ukraine, the 
Tax Inspectorate of Ukraine on crediting funds under the relevant payment order to the account of the 
fund of the State Budget of Ukraine, or mark of a credit institution, that transacted the payment, on the 
relevant payment order to credit funds to the account of the fund of the State Budget of Ukraine. 

 In case the two above-mentioned requirements have been met, the Board decides on accepting the 
complaint for consideration. 

The decision shall state the following: 

 - requests of the complainant; 

- information about suspension of the procurement procedure (in case the decision is passed); 
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- date, time and place of the complaint review. 

In case of change of the date and time of the complaint review, the complainant and the procuring entity 
shall be notified thereof, and the new date and time shall be communicated to them. 

Decision of the Board on accepting a complaint for consideration shall be executed in writing and on the 
business day following the issue thereof at the latest shall be sent to the Authorized Body, complainant, 
procuring entity, the State Treasury Service and editor’s board of the state official printed media on 
public procurement. 

Today, there is a disputable issue regarding whether decisions made by the Complaint Review Authority 
are legitimate if they bind the procuring entity to cancel the procurement procedure in the event when, 
based on the results of the complaint review, the Board has established that the violation, referred to by 
the complainant in the complaint which the latter deems to have caused (may cause) violation of 
his/her/its rights or legitimate interests, has not occurred, but still the Complain Review Authority 
reviews bids of all bidders and assesses all actions of procuring entity in the course of implementation of 
procuring procedures, even if the complainant does not request that.  

The Complaint Review Authority, when considering a complaint, reviews bids of all bidders and assesses 
all actions of the procuring entity in the course of implementation of procuring procedures, even if the 
complainant does not request that, with the purpose to protect the rights and legitimate interests of the 
complainant, particularly, to ensure non-discriminating approach to the review of all bids by the 
procuring entity.  

Such approach, in the opinion of the Complaint Review Authority, allows the Board to establish whether 
the procuring entity has observed the principles of public procurement set forth in Article 3 of the Law, 
namely: 

fair competition among bidders (detecting collision between the bidders); 

openness and transparency at all stages of the procurement (violation of the procedure of publication of 
procurement information, including with the purpose to give advantages to certain bidders); 

non-discrimination of bidders; objective and impartial evaluation of bids (creating conditions for equal 
treatment of all bidders in a certain procurement procedure). 

Therefore, the Complaint Review Authority decides on binding the procuring entity to cancel the 
procurement procedure only in case infringements of laws were revealed in the course of the complaint 
review, which may not be remedied by the procuring entity. That means that in the above-mentioned 
case, the Complaint Review Authority is guided by the basic principle of public procurement — non-
discrimination of bidders, which requires ensuring equal treatment of all the bidders in a procurement 
procedure.  

And therefore, if in the course of the complaint review, the Complaint Review Authority establishes that 
rejection of the complainant was justified, that is the fact that the complainant had no legal grounds to 
be selected as the successful bidder is proven, the Complaint Review Authority, with the purpose to 
ensure equal treatment of all the bidders in the procedure (apply the non-discriminating approach), shall 
analyse the bids of other bidders as well. And if the Complaint Review Authority establishes that the 
procuring entity, having rejected the complainant in good faith, admitted other bidders for evaluation, 
and the bids of these other bidders contained violations as well, which proves they were admitted for 
evaluation illegally, the Complaint Review Authority shall deem it be to disregard of the principle of non-
discrimination of bidders and shall take it into account when passing its decision. 

In such cases, the Complaint Review Authority, when passing its decisions, has regard to particular 
circumstances of the procurement procedure, and in each particular case weighs the decision against the 
actual violation committed in the procurement procedure. 

For example, bids were submitted by another four bidders, except the complainant. If, upon establishing 
the fact of legitimate rejection of the complainant, the Complaint Review Authority analyzes bids of the 
rest of the bidders and finds out that one of the three bidders has been admitted for evaluation illegally, 



HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

68 
 

and the other two legally, it is quite questionable whether the Complaint Review Authority should decide 
on cancellation of the procurement procedure.  

In this situation, it seems rational for the Complaint Review Authority to decide on binding the procuring 
entity to reject the bid of another violating bidder admitted for evaluation, and the bids of the remaining 
two bidders should be evaluated. Only in this case it would be possible to say that the made decision is in 
proportion to the detected violation, as such decision will remedy disregard of the principle of non-
discrimination of bidders and allow the two fair bidders that submitted their bids in accordance with the 
tender documents and the Law, to contest for the contract.  

Based on the results of analysis of the current procurement practice, it is possible to classify the most 
common errors and violations by procuring entities during the implementation of public procurement 
procedures, which in most cases result in challenging their actions and, therefore, may cause cancellation 
of the whole procedure: 

 - deliberate obstruction of access to the required information about the procurement procedure (late 
publication of information, delayed provision of documents upon request of a bidder, etc.); 

- setting unjustified qualification requirements; 

- irrational approach to setting the bid evaluation criteria or recognizing weight of certain criteria 
groundless; 

- setting unreasonably sophisticated and exaggerated technical specifications; 

- setting improper technical specifications, referring to a particular trade mark (without allowing supply 
of similar goods from other manufacturers); 

- violation of terms for performing procurement procedures prescribed by law (terms for evaluation and 
comparison, acceptance, etc.). 

 

Article 19. Report on Results of the Procurement Procedure 

1. The report on results of the procurement procedure shall provide the following information: 

the procurement object; 

the number of bidders in the procurement procedure, as well as the name and the location of the bidder 
with which a procurement contract has been concluded; 

the prices in bids (price-quotations or proposed prices in case of the application of the negotiated 
procurement procedure), and the price defined in the procurement contract; 

the date of publication of the notice containing information about the framework agreement under which 
the procurement contract has been concluded (in case of procurement under framework agreements) on 
the web portal of the Authorized Body in accordance with Article 10 of this Law; 

the date of publication of the notice of acceptance of the bid or a price quotation (proposal as a result of 
the application of the negotiated procurement procedure) on the web portal of the Authorized Body in 
accordance with Article 10 of this Law; 

the date of publication of the announcement about procurement procedure and about the results of the 
procurement procedure on the web portal of the Authorized Body in accordance with Article 10 of this Law; 

the website where the information on procurement has been additionally published by the procuring entity 
(if any); 

if no procurement contract has been concluded as a result of the procedure — the grounds for the decision 
not to sign the procurement contract, if any; 

the date of signing the procurement contract; 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran192#n192
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the consolidated information from the procuring entity on the availability of documents confirming the 
compliance of bidders with the qualification criteria specified in Article 16 and on conformity of the said 
documents with the requirements of the legislation, as well as existence/absence of circumstances referred 
to in Article 17 of this Law with the indication of the relevant reasons; 

in case of procurement of works and services — full name and address of each legal entity that will be 
engaged by the bidder, which signed the procurement contract, as a sub-contractor at least 20 per cent of 
the procurement contract value, if so specified in the procurement contract. 

2. The report on the procurement procedure results shall be published by the procuring entity in 
accordance with Article 10 of this Law. 

Comments: 

According to the Law, the term for publishing the report shall be three business days after the date of 
approval thereof. At the same time, the terms for the preparation and approval of the report have not 
been prescribed. That is a situation is possible when a procurement contract has been signed based on 
the results of the procurement procedure, announcement of the results of the procurement procedure has 
been published, and the report on the results of the procurement procedure has not been approved, nor 
published by the procuring entity. This may be caused by the requirement for certain procuring entities to 
observe the provisions set in the Procedure of Registration and Accounting of Budget Obligations of 
Administrators and Receivers of Budgetary Funds with the Bodies of the State Treasury Service of 
Ukraine, approved by the Order of the Ministry of Finance of Ukraine No. 309 of 02.03.2012. 

Particularly, according to point 2.2 thereof, administrators of budgetary funds within seven business days 
of the date of assuming the budget obligation shall submit paper and electronic versions of originals or 
duly certified copies of documents to confirm the fact of assuming the obligation, to the relevant body of 
the State Treasury Service keeping the Register of budget obligations of administrators (receivers) of 
budgetary funds; the documents to be submitted must be executed in the form specified in Annex 1 to the 
Order. In case of assuming a budget obligation that requires public procurement of goods, services and 
works from the state budget, administrator of budgetary funds, within seven business days of the date 
indicated in the report on the results of the public procurement procedure, shall submit originals or duly 
certified copies of documents to confirm performance of the procurement procedures prescribed by law, 
to the body of the State Treasury Service, apart from the documents specified in indent 1 of this 
paragraph. 

Therefore, state-financed procuring entities should approve the report on the results of the procurement 
procedure within the period set depending on the above-mentioned terms for submitting documents 
required to register the procurement contract. 

 

3. All documents on the public procurement required by this Law shall be kept by the procuring entities for 
three years. 

Comments: 

Report on the results is a key document that completes the procurement procedure (whether the contract 
was awarded, or the procurement procedure was cancelled) and constitutes grounds for making 
payments under the contract, and conducting further control of observing the rules of performing a 
procurement procedure by relevant controlling authorities.  

The list of almost all documents to be prepared by the procuring entity in the process of organizing and 
holding a procurement procedure, including the report, is included in the relevant order of MEDT (No. 
1106 of 15 September 2014).  

It is these documents, along with the minutes of meetings of the tender committee, annual procurement 
plan and the signed procurement contract, that are a basis for further control measures.  

Moreover, controlling authorities and MEDT obtain information for analysis from the state statistical 
surveys (Form 1 - Tenders (Quarterly) that is subject to completion by procuring entities and submission 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran275#n275
http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n288
http://zakon2.rada.gov.ua/laws/show/z0419-12#n94
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to statistics authorities on a quarterly basis).  

 
 

SECTION IV  
OPEN PROCUREMENT PROCEDURE 

 
Article 20. Conditions of the Application of the Open Procurement Procedures 

1. The open tender shall be the principal procurement procedure. 

2. All interested parties shall have the right to submit bids in the open procurement procedure. 

Comments: 

Open procurement procedure is the most transparent and principal procedure which allows any economic 
operator to participate. By using this procedure, a procuring entity stimulates competition. 

Main stages of the open procurement procedure: 

- publication of the announcement on the web portal of the Authorized Body; 

- bid opening following 20 business days (this term may be reduced to 10 business days in case of 
reasoned need in the procurement of food, medical products and medical devices) of the day of 
publication; 

- bid opening and publication of the relevant protocol (within three business days following the opening); 

- consideration, comparison and evaluation of bids (within 20 business days from the date of the bid 
opening procedure); 

- acceptance of the most advantageous bid (on the day of selecting the successful bidder); 

- sending the notice of acceptance to the successful bidder and notice of the results to the rest of the 
bidders (within one business day of the day of issuing the decision on selecting the successful bidder); 

- publication of the notice of acceptance on the web portal of the Authorized Body (within three business 
days of the day of issuing the decision on selecting the successful bidder); 

- signing a procurement contract (no earlier than 10 days following the day of publication of the notice of 
acceptance, however, no later than 30 days following the acceptance); 

- publication of the announcement of the results of the procurement procedure (within seven calendar 
days following the conclusion of the procurement contract, or cancellation of the procurement procedure, 
or recognizing the procurement procedure void); 

- preparing the report on the results of the procurement procedure and publication thereof (within three 
business days following the approval thereof); 

- preparing the report on the performance of the procurement contract and publication thereof (within 
three business days following the expiry date of the contract, consummation or early termination 
thereof). 

 

Article 21. Announcement of the Open Procurement Procedure 

1. The announcement of the open tender procedure shall be placed free of charge on the web portal of the 
Authorized Body in accordance with Article 10 hereof. 

Comments: 

The form of the announcement has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

2. The open tender procedure announcement shall specify: 

the name and the location of procuring entity; 
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the web site, on which the information on procurement is additionally published by the procuring entity (if 
any); 

the procurement object; 

Comments: 

The name of the procurement object shall be specified with reference to the Classification (for goods and 
services) or the national standard ДСТУ Б.Д.1.1-1:2013 (for works). A more specific name of the 
procurement object may also be indicated, as appropriate. This applies to, first of all, specialized, non-
standard services, the names of which will be further indicated in the terms and conditions of the 
procurement contract and all the reporting documents. 

the quantity and the place of delivery of goods, or the scope and the place of performance of the works or 
the provision of services; 

the deadlines for the supply of goods, the performance of works, the provision of services; 

the place for obtaining tender documents; 

the place and the time for the submission of tender bids; 

the place, the date and the time for the bid opening procedure; 

the amount, the type and the terms of bid security (if required by the procuring entity); 

the full name, position and address of one or several officers of the procuring entity authorized to maintain 
communication with bidders; 

Comments: 

This requires indicating contacts of a person or persons who could provide up-to-date information about 
the tender documents, particularly, explain technical aspects of preparation and submission of bids. This 
will allow avoiding additional requests.  

So there would be no point in giving contracts of a person who is not quite informed about the 
procurement procedure or may be unavailable during working hours.  

the account of the procuring entity registered at the central executive agency in charge of the state policy 
in the field of the state treasury services (in case of procurement with the budgetary funds). 

Comments: 

This requires indicating the account of the procuring entity at the STSU from which payments under the 
procurement contract will be made. If funds will be paid from several accounts, all of them must be 
indicated in the announcement.  

The announcement may contain additional information determined by the procuring entity. 

3. The period of time for submission of bids shall be at least 20 business days of the date of the publication 
of the announcement of the open procurement procedure on the web portal of the Authorized Body. 

Comments: 

The term begins on the day following publication of the announcement of the procedure on the web 
portal of the Authorized Body. 

In case of the reasonably grounded emergency need for procurement of food industry products, medical 
products and medicinal devices, the time for the submission of tender bids may be reduced to 10 business 
days (hereinafter referred to as the "short procedure"). A failure of the procuring entity to perform 
appropriate procurement procedure may not be used as a reason for the reduction of the standard term. 
The justification case for the emergency need shall be set forth in the announcement of the open 
procurement procedure and in the report on results of the procurement procedure, and shall not 
demonstrate the intention of the procuring entity to weaken the competition among bidders. 
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Article 22. Tender Documents 

1. After publication of the announcement about procurement procedure any natural person / legal entity 
may obtain tender documents free of charge. 

The procuring entity shall send or hand tender documents free of charge within three business days after 
the receipt of a request from a natural person or legal entity. 

Tender documents shall be published free of charge on the web portal of the Authorized Body for public 
access and may be obtained free of charge by any natural person / legal entity. 

2. Tender documents shall contain: 

1) the instruction for preparation of bids; 

2) the qualification criteria for bidders in accordance with Article 16, the requirements under Article 17 of 
this Law and information about the method of documentary confirmation that the bidder complies with the 
established criteria and requirements of the legislation; 

3) information about the required technical, qualitative and quantitative characteristics of the procurement 
object, including the relevant technical specifications (plans, sketches, drawings or descriptions of the 
procurement object, if required). In such case, technical specifications shall contain: a detailed description 
of goods, works, services to be procured, including their technical and qualitative characteristics; 
requirements to the technical and functional characteristics of the procurement object if its description is 
impossible or it is more appropriate to indicate such requirements; references to standard characteristics, 
requirements, markings and terminology related to the goods, works or services to be procured, as 
prescribed by the existing international or national standards, norms and rules. The technical specification 
shall not contain references to a specific trademark or a firm, patent, a construction or a type of the 
procurement object, its source of origin or manufacturer. If such a reference is necessary, it shall be 
justified, and the specification shall contain the expression "or equivalent". Technical and qualitative 
features of the procurement object must provide for the need to take environmental protection measures; 

Comments: 

When elaborating specifications to the procurement object, a procuring entity, first of all, should avoid 
giving references to a specific trade mark or a firm. Especially in relation to ordinary, non-specific goods. 
In most cases, it is enough to specify requirements to technical and functional characteristics of the 
procurement object in a clear and comprehensive manner, so that the bidders could offer the procuring 
entity what it actually needs. In any case, whenever such reference is given in the name or technical 
specifications of the procurement object, the phrase “or equivalent” must always be used.  

At the same time it is important to keep in mind that indicators that describe certain parameters, namely 
physical and chemical properties of goods, should not be deemed as trade marks. For example, it 
concerns the types that characterize properties and composition of coal, or gasoline standard, which 
indicate the minimum octane number.  

Procuring entities often fail to set requirements to environment protection activities in their tender 
documents. Though, apart from a merely formal requirement applicable to any procurement, there are 
procurement objects to which setting environmental requirements is compulsory. 

First of all, it is applicable to construction works, in relation to which certain measures are required 
during the design and construction stages, to minimize the negative environmental impact, prevent 
contamination of air and water, soil erosion, defoliation, extinction of wild animals.  

A procuring entity may apply environmental criteria and specify them in the tender documents based on 
the Law of Ukraine “On Fundamental Principles (Strategy) of the National Environmental Policy of 
Ukraine for the Period until 2020”, and relevant standards, including sanitary (for example, coal 
category, etc.). 

An important issue is the method of documentary confirmation of taking environmental protection 
measures. Apart from requesting a bidder to provide a commitment to meet this requirement executed in 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran275#n275
http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n288
http://www.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=2818-17
http://www.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=2818-17
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no particular form, procuring entities may also request provision of documents issued by other 
organizations and institutions.  

According to the decision of AMCU No. 866-р/пк-ск of 27 August 2012, such documents may be: 

- Original or notarized copy of opinion based on the results of state sanitary and epidemiological 
expertise with respect to the goods, issued by the Ministry of Healthcare of Ukraine; 

- Copies of ISO 14001:2004 certificates certified with the seal of the goods’ manufacturer or the seal of 
the manufacturer’s official representative in Ukraine. The certificates must be valid as of the bid opening 
date; 

- Any other document which, in the opinion of the bidder, confirms taking environmental protection 
measures. 

4) the quantity of goods and the place of their delivery; 

5) the location, where works should be performed or services to be provided, and the volumes thereof; 

6) the deadlines for delivery of goods, completion of works, provision of services; 

7) a draft contract or the main terms and conditions that should be included into the procurement 
contract; 

8) a description of a part or separate parts of the procurement object (lots) for which tender bids may be 
submitted, if bidders are allowed to submit bids for a part of the procurement object (lot); 

9) a list of criteria and the method of bid evaluation with the indication of weightings of those criteria; 

Comments: 

Criteria and the method of bid evaluation shall be determined in accordance with Article 28 of the Law.  

10) the timeframe during which bids will be deemed valid, but at least 90 days after the bid opening date; 

11) information about the currency to be used for calculation and indication of the price in the bid; 

12) information about the language (languages) to be used for bid preparations; 

13) indication of the method, place and the deadline for submission of bids; 

Comments: 

It is recommended to indicate at least two ways of submitting a bid: personally or by post. Therewith, the 
fact of submitting a bid shall be recorded in the relevant register the form of which has been approved by 
the Order of MEDT No. 1106 of 15.09.2014. 

14) the procedure for clarifications in respect of tender documents; 

Comments: 

In accordance with Article 23 of the Law. 

15) the amount, type and terms for provision of the bid security (if it is required by the procuring entity); 

Comments: 

In accordance with Article 24 of the Law. 

16) the amount, type and terms for provision, and the conditions for repayment or forfeiting of the 
contract performance security (if it is required by the procuring entity); 

Comments: 

In accordance with Article 26 of the Law. 

17) the venue, date and time for the bid opening procedure; 

18) the full name, position and the address of one or several officers of the procuring entity authorized to 
maintain communication with bidders; 
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19) in the case of procurement of works and services — the requirement for bidders to indicate in their 
proposals information (full name and address) of each legal entity, whom the bidder intends to involve as a 
sub-contractor for performance of work for at least 20 per cent of the procurement contract value. 

Comments: 

This information is submitted by a bidder in the form of a reference to be executed in any form, unless it 
is specified. Therewith, the procuring entity should consider the expediency of verifying whether the 
bidder has concluded an engagement agreement or obtained any other documents proving relevant 
arrangements with the economic operator to be involved as a sub-contractor.  

The tender documents may also contain other information in accordance with the legislation, which the 
procuring entity considers to be appropriate for being included therein. 

Comments: 

For example, it may be description and examples of “technical (insignificant) errors” making which by 
bidders in the course of preparation of their bids is troublesome, but not critical from the point of view of 
the procuring entity (lack of numeration or signatures on some pages, etc.), and should not result in 
rejecting the bid (see also comments to Article 29 of the Law).  

In addition, the documents may include the procedure of accreditation of representatives of the public or 
journalists for attending the bid opening procedure (first of all, if the procuring entity’s building is a 
secure facility with restricted access). 

3. Tender documents shall not contain requirements that restrict competition and lead to the 
discrimination of bidders. 

Comments: 

One of the most important aspects of public procurement are objectivity and non-discrimination. Correct 
preparation of tender documents is crucial for ensuring observation of these principles. As bidders are 
restricted in communication with each other, and forbidden to conducts negotiations with each other, the 
quality and completeness of tender documents becomes a crucial factor of success of a procurement 
procedure during the consideration and evaluation of bids and determining the successful bidder.  

Since submitted bids may not be corrected, that is they may not be changed, except for correcting certain 
arithmetic errors, the evaluation and decision on awarding a contract are actually based on the 
cumulative information contained in tender documents. 

The quality of submitted bids to a great extent reflects the quality of tender documents, especially 
technical specifications. 

Tender documents contain all the information required to ensure the basis for the potential supplier to 
evaluate the costs and prepare a complete and comprehensive proposal. To ensure objectivity and 
transparency, bids must be evaluated based on the criteria and specifications set in the tender 
documents.  

At the same time, according the MEDT, the Ministry, in the course of monitoring, often detects 
discriminating requirements in tender documents, which results in reduction in the number of potential 
bidders, particularly, setting limiting requirements to bidders’ business activities, for example: 

only VAT payers may submit a bid; 

bidders must prove a particular annual cash turnover within the discriminating limits set by the procuring 
entity, which is absolutely unjustified; 

bidders must confirm they have experience of working only with state agencies; 

bidders must confirm they have experience of supplying identical, not only similar, goods (services). 

In view of the above, a procuring entity must be responsible for: 

 the preparation of sound complete tender documents, from both technical and commercial points 
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of view, including elaboration of the terms and conditions of the contract — general and special, to 
ensure maximum competition and allow deciding on the successful bidder without prior discussion or 
negotiations with the bidders; 

 meeting all legal requirements relating to procurement procedures: announcement of 
procurement procedures, acceptance and opening of bids, assessment of bidders’ compliance with the set 
qualification criteria and technical specifications, and determination of the successful bidder based on the 
bid evaluation criteria. 

The nature of information contained in tender documents depends on the volumes and complexity of the 
procurement object. For the avoidance of doubts, different parts of tender documents should be well-
structured and placed in a logical sequence. 

Improper preparation of tender documents may result in cancellation of the procurement procedure. 

Standard tender documents for open procurement procedures and two-stage procedures have been 
approves by the Order of MEDT No. 919 of 26 July 2010 “On Approval of Standard Tender Documents” 
which sets certain criteria for the execution of tender documents and structure thereof. 

 

Article 23. Clarifications and Amendments in Tender Documents 

1. A natural person / legal entity, no later than 10 days (5 days — in cases of the short procedure) before 
the expiry of the period for submission of bids, may request the procuring entity to provide clarifications of 
the tender documents. The procuring entity shall provide clarifications in response to such request within 
three days of its receipt, and shall publish clarifications on the web portal of the Authorized Body in 
accordance with Article 10 of this Law. 

If a meeting is held for the purpose of clarification of any requests concerning tender documents, the 
procuring entity shall ensure that minutes of such a meeting are made indicating any and all clarifications 
to the requests, and it must be published on the web portal of the Authorized Body in accordance with 
Article 10 of this Law. 

Comments:  

In accordance with this paragraph of Article 23, any natural person or legal entity may request the 
procuring entity to provide clarifications of the tender documents, even if such person or entity is not a 
participant within the meaning of Article 1, paragraph 1, sub-paragraphs 30 and 31 of the Law. 

The second indent of this paragraph provides for holding a meeting based on a written request for 
clarifications submitted by one or several persons (holding a meeting is actually reasonable in case there 
are several requests with similar questions) no later than 10 days before the expiry of the period for 
submitting buds, with further publication of the minutes of the meeting containing relevant clarifications 
on the web portal of the Authorized Body within three business days of the day of execution thereof.  

2. The procuring entity may introduce changes in the tender documents on its own initiative or as a result 
of requests provided that the deadlines for bid submission and bid opening are extended at least for seven 
days, and notify all the persons that received tender documents in writing within one business day of the 
decision to introduce such changes. 

Comments: 

See comments to Article 10 of the Law. 

In case of the procurement through the short procedure, the procuring entity may not introduce changes 
into tender documents on its own initiative or as a result of requests, unless such changes are necessary to 
bring the tender documents into conformity with requirements of the current legislation or if so required 
by a decision of the Complaint Review Authority. In the latter case, the procuring entity shall introduce 
appropriate changes in the tender documents and extend the deadline for bid submission. 

Comments:  

http://zakon4.rada.gov.ua/laws/show/1197-18/paran192#n192
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A situation described in indent 2 of this paragraph requires extending the terms for submitting and 
opening bids or at least seven days. 

In case of a late provision by the procuring entity of clarifications concerning the contents of tender 
documents or late introduction of changes therein the procuring entity shall extend the deadlines for bid 
submission and the bid opening procedure for at least seven days and shall notify thereof all persons that 
received tender documents. 

The information specified in this paragraph shall be published by the procuring entity in accordance with 
Article 10 of this Law. 

Comments: 

The Law provides for no limitations as to the volume of changes in tender documents. However, one 
should keep in mind that significant changes of requirements and conditions relating to the procurement 
object (including type (for example, change from goods to services), quantities, terms of supply of goods 
(performance of works) may be deemed as deliberate actions aimed at restricting competitive, 
discrimination of certain bidders, etc. 

Moreover, the bidders must be provided a sufficient period of time for adjusting their bids to the changes, 
this period depending on the scope of the changes (sometimes a seven day period provided by the Law is 
not enough to prepare a new bid).  

At the same time, if the bidders submit certificates or other documents with a limited period of validity 
(for example, a tax certificate), a procuring entity must indicate in the changed tender documents the 
rules applicable to such documents in view of extending the terms for bid submitting and opening. Thus, 
a separate remark should be added as to whether such documents will be deemed valid as of the new bid 
opening date.  

 

Article 24. Bid Security 

1. The procuring entity may indicate requirements for provision of a bid security in the announcement of 
procurement procedure and in the tender documents. 

If the procuring entity requires provision of a bid security, the tender documents shall indicate the terms 
for its provision, such as the type, amount, validity period and reservations for the cases when the bid 
security is not returned to the bidder. In this case, the bidder must submit its bid security simultaneously 
with the bid. 

The amount of bid security in monetary terms may not exceed 0.5 per cent of the expected value of the 
procurement in case of the procedure for procurement of works and 3 per cent in case of the procurement 
of goods or services on conditions specified in the tender documents. 

2. If tender bids are submitted with regard to a part of the subject of the procurement (lot), the amount of 
the bid security shall be fixed by the procuring entity on the basis of the estimated value of the 
procurement object in respect each of its separate parts (lots). 

3. The procuring entity shall forfeit the bid security in case of: 

the bidder withdraws its bid after expiry of the deadline for bid submission; 

the successful bidder fails to sign the procurement contract; 

the successful bidder fails to provide the procurement contract performance security after the acceptance 
of its bid, if the provision of such security is envisaged by the tender documents. 

4. The procuring entity shall return the bid security to the bidder within three banking days of the event 
which is the basis for the return of the bid security, in the following cases: 

the validity period of the bid security, as stipulated in tender documents, has expired; 

the successful bidder has signed a procurement contract; 
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the bid has been withdrawn before the deadline for submission of bids; 

the procurement procedure is terminated due to the failure of all bidders that have submitted their bids to 
sign the procurement contract. 

Comments: 

The conditions for returning or not returning the bid security shall be indicated in the tender documents, 
if such bid security is required. Particularly, the procuring entity must indicate whether a participant is 
required to submit an additional written request to return the bid security, and ensure maximum 
simplification of this process and confirmation of the return. 

Speaking practically, sometimes arrangement of return of the bid security deposited to STSU’s account 
may be difficult. That is why the simplest form of security in practical terms would be a bank guarantee 
the return of which does not depend on public authorities. 

5. The money provided as a bid security (in the event they are not returned to the bidder) shall be 
transferred to the relevant budget, or, if procurement is made by legal entities and their associations that 
do not use the state-budget, it shall be transferred to the account of the relevant entity or their association. 

 

Article 25. Bid Submission Procedure 

1. A bid shall be submitted in writing in a sealed envelope and signed by an Authorized Officer of the 
bidder, stringed, numbered and sealed. At the bidder’s request the procuring entity shall confirm the 
receipt of the bid within one business day of the request, indicating the date and time thereof. The refusal 
or evasion of the procuring entity to immediately receive bids delivered in person shall constitute a ground 
for appeal. 

Comments:  

The Law of Ukraine “On the Introduction of Amendments to Certain Legal Acts of Ukraine on Simplifying 
Procedure of Starting a Business” has caused the word “sealed” to be deleted from the text of this 
paragraph. This provision shall come into force on 06 November 2014. 

Each bidder may submit only one bid (also in respect of a part (lot) of the procurement object as defined in 
the tender documents). The procuring entity shall make an entry of the received bid in a register, the 
format of which shall be prescribed by the Authorized Body. 

Comments: 

The form of the register has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

2. The bid must be accompanied by a document confirming the provision of the bid security by the bidder, 
if such security is required in the announcement of procurement procedure. 

Comments: 

Original of the document confirming the provision of a bid security shall be enclosed with the bid itself, 
and this document shall be further returned to the bidder (especially if it is a bank guarantee). 

Instead, a procuring entity should make a copy of this document or require the bidder to submit such 
copy with the bids so that provision of a bid security could be confirmed for the purposes of further audits 
by controlling authorities.  

3. Bids received by the procuring entity after the deadline for the bid submission shall not be opened and 
shall be returned to the bidders submitting them. 

Comments: 

This provision is applicable without any limitations or observations. That is even objective reasons 
(delayed delivery by a courier or post) may not constitute grounds for accepting a bid from a participant 
if it came late.  



HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

78 
 

Meanwhile, a procuring entity must create most favourable conditions for submitting bids (ensuring 
unrestricted access to the procuring entity’s building, communicating contacts of the procuring entity’s 
authorized person responsible for the procurement procedure). 

4. Bids shall remain valid during the validity period specified in the tender documents. The procuring entity 
shall have the right to require the bidders to prolong the validity period of their bids before the expiry of 
the said period. 

The bidder shall have the right to: 

reject the said requirement; in such a case the bid security provided by the bidder shall not be forfeited; 

accept the requirement to extend the validity period of the submitted bid and of the provided bid security. 

5. The bidder shall be entitled to amend or withdraw its bid before the deadline for bid submission without 
forfeiting of the bid security. Such amendments or statement of bid withdrawal shall be taken into 
consideration, if received by the procuring entity before the bid submission deadline. 

Comments: 

Tender documents should specify the procedure of changing or withdrawal of bids, provided that such 
actions would not cause negative effects (forfeiture of bid security) at any time before the deadline for 
submitting bids and in case of early written request to the procuring entity. Changes must be submitted 
in a separate envelope, executed according to the requirements set by the procuring entity.  

 

Article 26. Contract Performance Security 

1. The procuring entity shall be entitled to require from the successful bidder provision of a contract 
performance security no later than the date of the procurement contract, if the tender documents envisage 
provision of such security. The procuring entity shall return the procurement contract performance security 
after completion of the contract by the successful bidder, and in case of the annulment of the results of the 
procurement procedure or of a procurement contract by the court in cases covered by Article 30, 
paragraphs  1  and 2, Article 31, paragraph 3 of this Law, and in accordance with terms and conditions 
stated in the contract, within three banking days of the day when the said circumstances evolve. 

2. The amount of the contract performance security may not exceed 5 per cent of the procurement 
contract value. 

3. The money provided as a procurement contract performance security (in the event it is not subject to 
repayment) shall be transferred to the relevant budget, or, in case of the procurement by legal persons and 
their associations that do not use state-budget funds, shall be transferred to the account of the relevant 
legal person or their association. 

 

Article 27. Bid Opening Procedure 

1. Bids shall be opened on the day of the deadline for bid submission, at the time and the venue specified in 
the announcement of the procurement procedure. 

Comments: 

Tender documents must contain clear instructions regarding the terms and place of the procurement 
procedure, timely obtaining a pass (if so required by the procuring entity’s instructions). When setting the 
terms for bid submitting and opening, it would be reasonable to make them as close as possible (when 
setting these terms, the experience of the previous years must be taken into account, as well as 
peculiarities of the procurement object, expected number of bidders, etc.).  

2. All bidders or their authorized representatives, as well as representatives of media and authorized 
representatives of civil society associations shall be allowed to attend the bid opening procedure. The 
absence of a bidder or its authorized representative at the bid opening procedure is not a ground for 
refusing to open, consider or for rejecting its bid. 

http://zakon4.rada.gov.ua/laws/show/1197-18/page2#n496
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Comments: 

A procuring entity may establish in its tender documents the procedure of accreditation of representative 
of mass media of civil society associations allowing them to attend the bid opening procedure; this may 
require prior registration, as well as provision of a set of documents to be submitted by such 
representatives to confirm their status.  

A bidder confirms its powers to attend the bid opening procedure and sign the protocol by submitting an 
excerpt from the minutes of the meeting of founders, appointment order, power of attorney, instruction 
or a similar document confirming the powers of the bidder’s officer to sign relevant documents. 
Requirements to such confirmation must be set forth in tender documents. 

3. During the bid opening, the availability of all necessary documents envisaged in the tender documents 
shall be checked and announced, as well as the name and the address of each bidder, and the price of each 
tender bid or part (lot) of the procurement object shall be announced. This information shall be put into 
the minutes of the bid opening procedure. 

Comments: 

Algorithm of the bid opening procedure: 

  Opening of the meeting by the chairman; 

  Registration of the bidders’ representatives and representatives of mass media and civil society 
organizations; 

  Opening of the envelopes containing bids, preferably in chronological order or their receipt, as 
recorded in the register of bids; 

  Announcing the bidders’ names and prices they proposed; 

  Checking whether bid securities were provided (if so was required) and whether all the 
documents listed in the tender documents were submitted; 

  Recording the announced information in the protocol of bid opening, documenting comments on 
the protocol from attendees (if any); 

  Audio and video recording (allowed to be arranged by both the procuring entity and the 
attendees);  

  Signing the protocol of bid opening by all present representatives of the procuring entity’s tender 
committee and bidders; 

  Closing of the meeting. 

Usually the bid opening procedure includes checking whether the bidders submitted all the documents 
specified in the tender documents, but not the compliance of their content with the set requirements. 
Thus, analysis of the documents mostly takes place after the bid opening procedure in the course of 
consideration and evaluation of bids as stipulated in Article 28 of the Law. It is at this stage, not during 
the bid opening procedure, that decisions are made on admitting the bids for evaluation or rejecting 
them. 

4. The protocol of bid opening shall be executed on the day of the tender bid opening in the format 
prescribed by the Authorized Body. 

Comments: 

The form of the protocol of bid opening has been approved by the Order of MEDT No. 1106 of 15.09.2014. 

The procuring entity must arrange for the registration of bidders in the list of attendees which requires 
checking identity documents of the bidders’ representatives, their powers of attorney (if any) for the 
representation of interests and signing authorities. Bidders’ representatives must confirm their presence 
at the bid opening procedure by signing the protocol of bid opening, indicating their position, surname 
and initials. 
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The form of the protocol contains fields where names and addresses of each bidder must be indicated, as 
well as information about whether or not they submitted all the required documents and price 
quotations. At the same time, with the purpose of ensuring maximum openness and transparency at all 
the stages of the procurement procedure, the procuring entity may record any other relevant information 
in the field “notes”. For example, indicators of other evaluation criteria, if appropriate. Moreover, it is 
preferably to indicate in the protocol of bid opening or a separate annex thereto information about 
attendance of representatives of mass media and civil society organizations. 

The minutes of the bid opening procedure shall be signed by members of the tender committee and 
bidders, which take part in the bid opening procedure. 

A copy of the minutes of the bid opening procedure signed by the chairman of the tender committee and 
sealed by the procuring entity shall be sent to any bidder requesting for it within one business day of the 
relevant request. 

The minutes of the bid opening procedure shall be published in accordance with Article 10 of this Law. 

Comments: 

The protocol of bid opening shall be published on the web portal of the Authorized Body within three 
business days of the date of the bid opening, price quotations or qualification proposals opening. 

The Law provides for no clear procedure of publication of protocols of bid opening in two-state and pre-
qualification procedures. These procedures consist of two stages, each of them requiring an opening 
procedure. However, at the first stage, proposals are submitted without the price quotations.  

Since the second stage of these two procedures is similar to the open procurement procedure, both 
protocols of bid opening must be made public. 

 

Article 28. Consideration and Evaluation of Bids 

1. The procuring entity shall be entitled to request bidders to clarify the contents of their bids in order to 
simplify consideration and evaluation of bids. 

2. The procuring entity and bidders may not initiate any negotiations concerning changes into the contents 
of the bid or the price of the submitted bid. 

Comments: 

Paragraphs 1 and 2 of this Article refer only to requests for clarification with regard to certain documents 
enclosed with the bid; first of all, this may apply to explanations of the text of the documents submitted 
by a bidder for which no particular form was established (for example, reference about the experience of 
performing similar contracts or possessing proper material and technical resources and equipment), 
specifications of the procurement object presented by a bidder, technical solutions (particularly, when the 
offered procurement object is equivalent to the one requested by the procuring entity). In principle, the 
procuring entity may also request the bidders to explain the method of calculation of the price, however, 
no changes to the bid (expect for correcting arithmetic errors) may be introduced as a result of such 
request.  

3. The procuring entity shall be entitled to correct arithmetic errors made due to arithmetic calculations 
detected in the submitted bids during the evaluation in accordance with the procedure prescribed by the 
tender documents, provided that a written consent of the bidder that has submitted the relevant bid is 
obtained for such correction. 

Comments: 

This means that an arithmetic error is an error made by a bidder only as a result of miscalculation. 

Tender documents must prescribe a procedure for correcting such errors. For example:  

a) where a difference between the sums, indicated in words and in figures, is detected, the sum indicated 
in words shall prevail; 
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b) where a difference between the price per unit and the total price is detected, if the latter is the result 
of multiplying the price per unit by the quantity, the price per unit shall prevail, and the total price shall 
be subject to correction. 

In case of detecting such error, the procuring entity must address the bidder in order to obtain its written 
consent to correct it; should such consent be obtained, the procuring entity must correct the error and 
take into account the value indicated in words. If the bidder does not give its consent to correcting an 
arithmetic error, its bid shall be rejected. 

4. The procuring entity shall evaluate bids that have not been rejected in accordance with this Law. 

5. The procuring entity shall select the successful bidder from among the bidders, whose bids were not 
rejected under this Law (at least two) on the basis of the criteria and the evaluation methods specified in 
the tender documents. 

The evaluation criteria shall be the following: 

in the case of procurement of goods, works and services that are not manufactured, performed and 
provided on a separate specification (a technical project) and for which a permanent active market exists, 
— the price; 

in the case of procurement operations of complex or specialized nature (including consultancy services, 
scientific research, experiments or design development, the research and development works) — the price 
together with other evaluation criteria. 

quality of works and services; 

terms of payment; 

completion period; 

guaranty services; 

cost of maintenance; 

technology transfer and training for management, research and production personnel, including the use of 
the local resources, in particular, means of production, labour force and materials needed for 
manufacturing of goods, performance of works and provision of services offered by the bidder. 

Comments:  

One of the key questions a procuring entity should answer when preparing the tender documents, is 
choosing between a simple and complex method of evaluation, where the simple will be application of 
the price criterion, while the complex — of the price criterion along with other criteria.  

The Law cannot provide for all cases when simple and complex methods of evaluation should apply. A 
certain tip for using a simple evaluation method may be application of the request for price quotations 
procedure; analysis of practice of application of this procedure shows what exactly is deemed to be goods 
(services) having their regular market and subject to evaluation based on the price criterion only.  

As for the complex evaluation method, the list of grounds for its application set forth in the Law (scientific 
research, etc.) is not exhaustive and rather indicative, since even in case of relatively simple procurement 
objects (ambulances, departments of internal affairs, etc.) such factors as duration of the warranty 
period, maintenance costs (consumption of fuel, vehicle inspection costs, etc.) during a certain period, 
etc., may be important. 

Quality criterion is quite difficult in terms of objective evaluation. It is very important to determine this 
criterion evaluation method that would be comprehensible for the bidders and transparent.  

International practice suggests several ways of quality assessment:  

1) Based on a relevant standard. This method suggests that the quality of goods must be strictly 
compliant with the relevant standard. Standards are developed by various governmental institutions (the 
so called national standards, for example, ДСТУ), business associations, scientific and technical 
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associations and institutes, insurance companies, etc.  

2) Based on compliance with technical specifications. If no standards apply to the goods which are the 
procurement object, or if special conditions of their manufacture and operation apply, technical 
specifications must be taken into account to identify special quality criteria therefor. 

Technical specifications (TS) describe detailed technical characteristics of goods, materials used for their 
manufacture, rules and methods of their checks and testing;  

3) Based on specifications. Specifications, annexed to procurement contracts, usually describe the 
required technical parameters of the goods in question. 

4) Based on presented samples. This method suggests that a bidder presents sample goods to the 
procuring entity, and the latter approves them; these samples become reference standards thereafter. 
The procurement contract then specifies that the quality of goods must comply with the samples, sets 
forth the procedure of verifying the goods’ quality against the samples (conditions of deviations must be 
specified too), as well as the terms during which the parties must keep the samples (for example, such 
term may begin with the date of receipt of the last batch of goods). This method is used mainly in relation 
to consumer goods and certain types of custom-made equipment and machinery, and often applies for 
the purposes of concluding contracts at exhibitions and fairs. 

When setting a quality criterion, the procuring entity must choose one of the following two options: 
conducting quality assessment during the procurement procedure, or establishing a procedure of 
assessment of quality against the set indicators in the procurement contract (Articles 268–269 of the 
Commercial Code of Ukraine).  

For example, quality of goods may be confirmed by declaration of manufacturer or certificate of 
conformity issued by independent competent authorities. However, the procuring entity should 
understand that provision of a certain certificate (for example, for production quality management 
system) by a bidder may be a good reason for increasing the price it proposes for the procurement object.  

In this case, we talk about non-compulsory certification of goods included in the official List of products 
subject to compulsory certification in Ukraine, approved by Order of the State Committee for Technical 
Regulation and Consumer Policy of Ukraine No. 28 of 01 February 2005. In case of procuring such goods, 
the procuring entity must indicate in its tender documents a compulsory requirement to provide the 
relevant certificate. 

At the same time, in case of procuring goods that are not subject to compulsory certification, but are 
quite complex, expensive and specialized nonetheless, the procuring entity may provide for the possibility 
of giving preference to those bidders that are able to confirm high quality of their goods and the quality 
of the manufacturing process as such. For example, a certificate may be presented in this case, 
confirming compliance of the quality management system with the requirements of the national 
standard ДСТУ ISO 9001 - 2009 (ISO 9001:2008, IDT) and assuring that the goods manufactured by the 
company comply with the compulsory requirements set in relevant regulations.  

Therewith, all technical, administrative and human factors which influence the quality of goods are under 
control, goods of unsatisfactory quality are timely detected, and the company takes measures to prevent 
manufacture of such goods, improvement of quality and customer satisfaction on a continuing basis. 

When setting such criteria as payment conditions and performance period, the procuring entity must 
weigh such criteria and understand that relative advantages of payment conditions and terms for 
supplies of goods or provision of services which are favourable for the procuring entity may be 
incommensurable with the loss caused by choosing the bid with the highest price.  

It is not infrequent that because of unjustified application of these evaluation criteria, preference is given 
to a particular bidder (chosen in advance as a result of collision) that deliberately offers minimum (often 
unreal) terms for the performance of works (supply of goods) or agrees on payment deferral, which, 
consequently, causes its bid to be chosen.  
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For example, if we assume that in a procedure of procuring coal the price criterion weighs 55%, and the 
terms of supply 45%, the contract may be awarded to the bidder that proposed the term of supply which 
is by several hours shorter than that proposed by the bidder that offered a much lower price. 

Further analysis of the procurement contract performance shows that the terms proposed by the 
successful bidder have not been complied with, which, at the best, proves inefficient spending by the 
procuring entity (apart from the probable corruption component of such procurement procedure).  

When setting the “warranty maintenance” criterion, it is important to keep in mind that many 
procurement objects are subject to standard warranty period defined by the manufacturer or approved in 
relevant regulations.  

That is why this criterion (like the “payment conditions and performance period” criterion) should also be 
used with great caution, for example, when procuring special custom-made equipment or machinery 
manufactured under a particular technical project of the procuring entity.  

Use of criterion of “technology transfer and training for management, research and production 
personnel, including the use of the local resources, in particular, means of production, labour force and 
materials needed for manufacturing of goods, performance of works and provision of services offered by 
the bidder” is rational in case particular circumstances/considerations exist relating to support of local 
business. Use of this criterion is a rather political and social issue, therefore, for example, it may be 
rational when procuring works and services, manufacture and supply of expensive equipment with long-
term life cycle of which the procurement is required under certain state, sectoral or regional programmes. 

6. If the evaluation criteria other than price are also to be used for selection of the most economically 
advantageous tender, their value equivalent or relative weights in the total score of bid evaluation shall be 
indicated in the tender documents. The relative weight of the price criterion may not be lower than 50 per 
cent. 

Comments: 

Having regard to comments to sub-paragraph 5, it is recommended to set a highest possible weight of 
the price criterion in this case. 

Moreover, when setting such criteria as quality, warranty maintenance, maintenance costs, procuring 
entities are recommended to also refer to the requirements set forth in Articles 268 and 269 of the 
Commercial Code of Ukraine. 

7. The procuring entity may request public authorities, enterprises, institutions and organizations with 
regard to their competences to confirm the information provided by a bidder. If there is a verified 
information that a bidder does not comply with the qualification criteria, or there are grounds listed in 
Article 17, paragraph 1 of this Law, or it is a fact that its bid contains false information, which is essential for 
the results of the procurement procedure, the procuring entity shall reject the bid of such a bidder. 

 

Comments: 

An example may be procurement of equipment by a security ministry. To confirm compliance with the 
qualification criteria, bidders were required to provide a reference proving that they had necessary 
equipment and material and technical resources at their disposal, as well as qualified staff with necessary 
knowledge and experience in manufacture and supply of significant quantities of equipment within the 
set terms.  

When considering the bids, the procuring entity had doubts about authenticity of information presented 
in such document by one of the bidders.  

The procuring entity exercised its right provided for by paragraph 7 of this Article, and addressed 
competent public authorities in charge of the territory where the bidder’s registered office was located.  

According to the information provided by these authorities, the bidder did not possess the production 
facilities (nor leased such) referred to in its bid, and officially employed only 2 persons, in contradiction to 
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the information presented in the reference (other employees referred to in the reference, had no labour 
relations with the bidder as of the time of bid opening).  

Based on the obtained information, the procuring entity decided to reject the bidder due to provision of 
false information by the latter, which is essential for the purposes of determining the most advantageous 
proposal. 

8. As a result of the consideration and evaluation of bids the minutes of the bid evaluation procedure shall 
be drawn up in the format established by the Authorized Body. 

9. The overall period of consideration, evaluation and selection of the successful bidder shall not exceed 20 
business days from the date of the bid opening procedure. 

The overall duration of the consideration, evaluation and selection of the successful bidder in the case of 
procurement though a short procedure shall not exceed 10 business days from the date of the bid opening 
procedure. 

Comments: 

The process of evaluation of bids and selecting the successful bidder is preceded by consideration of bids 
aimed at checking whether they comply with the qualification criteria and technical specifications set by 
the procuring entity. 

The most troublesome is the process of identifying the requirements to the bidders’ compliance with the 
qualification criteria which, according to Article 16 of the Law, are set by the procuring entity as 
compulsory. 

However, the results of the procurement procedure to a great extent depend on how elaborately the 
procuring entity made the list of the documents to be submitted by the bidders to confirm their 
compliance with the set criteria.  

Once the bids have been considered, and those that do not comply with the set requirements rejected, 
the procuring entity proceed with bid evaluation. 

The procuring entity is authorized to choose the method of evaluation by itself. Unfortunately, often the 
procuring entity chooses a too complicated evaluation method even for rather simple goods (fuel and oil, 
food products, etc.). 

Practical work on the consideration and evaluation of bids is usually performed by a person in charge of 
the implementation of a particular procurement procedure with the involvement of specialists who 
evaluate compliance of bids with the set requirements and issue relevant opinions. 

After that, the opinion with respect to the evaluation of bids and the successful bidder, together with the 
draft decision, are submitted for consideration of the tender committee.  

According to the Law, the overall duration of the consideration, evaluation and selection of the successful 
bidder may not exceed 20 business days from the date of the bid opening procedure (or 10 business days 
in case of the short procedure). 

The evaluation procedure is followed by acceptance of bid of the successful bidder or cancellation of the 
procurement procedure (recognizing it void) due to the reasons provided for by the Law. 

 

Article 29. Rejection of Bids 

1. A procuring entity shall reject a tender bid, if: 

1) the bidder: 

fails to meet the qualification criteria of Article 16 of this Law; 

refuses the correction of an arithmetic error detected by the procuring entity; 

Comments: 
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In this case we talk about failure to obtain written consent of the bidder to correct arithmetic errors in its 
bid. 

has failed to provide a bid security, if so required by the procuring entity; 

Comments: 

Apart from formal proof of the fact of provision of a bid security, the procuring entity must verify 
compliance with the additional requirements to the content and procedure of execution of such security 
(if appropriate). Particularly, if the procuring entity required provision of an unconditional bank 
guarantee, it means that such guarantee must specify that no additional conditions for the execution of 
this guarantee have been set by the bank. The same applies to the provision of revocable and irrevocable 
guarantees. 

2) there are grounds specified in Article 17 and Article 28, paragraph 7 of this Law; 

3) a bid does not comply with the conditions set up in the tender documents. 

Comments: 

In general, evaluation of the bids’ compliance with the requirements set in the tender documents is 
within the scope of the procuring entity’s responsibility.  

Bids submitted in accordance with the Law may not be corrected (unless arithmetic errors need 
correction, in which case the bidder’s consent must be obtained to make such correction). 

At the same time, pretty often in the process of evaluation of bids some technical errors are detected 
relating to undeliberate inaccuracy during their preparation (incorrect inscriptions on the envelope, 
incorrect numbers of pages, lack of seals on each page, or signature on documents, etc.), which, in 
general, do not affect fulfilment of the basic requirements set by the procuring entity to the supply of 
goods (provision of services, performance of works). 

As the Law provides for no definition of “technical errors”, even such insignificant violations of the 
procuring entity’s requirements cause the bids to be rejected, which, in its turn, may result in cancellation 
of the procurement procedure. It is important to mention that pretty often such technical errors are 
caused by unjustified requirements of the procuring entity, for example, the following are quote doubtful: 

Each page must be signed and sealed by the bidder; 

Apart from a certificate of no outstanding credit obligations issued by the bank, a bidder must provide a 
certificate of holding bank accounts as such (which is ridiculous, since, according to the law, all economic 
operators-legal entities and most natural persons-sole traders cannot possibly conduct business activities 
without opening a bank account); 

Notarized copy of the articles of association, apart from the original of the extract and excerpt from the 
USREOU, and this in addition to a certificate from the statistics authorities on registration in the USREOU 
(in fact, it is quote enough to present only a copy of the extract issued in the current year); 

Reference in arbitrary form to present information about the enterprise, namely bank details (therewith, 
a bidder also indicates its bank details in its price quotations, draft contract, certificate from the bank, 
etc.) 

The last indent of Article 22, paragraph 2 in general allows including the definition and description of 
technical errors in tender documents, for example, in the instructions for bidders. The introduction should 
contain a reference to explicit principles of competition, transparency and equality (see Article 3 of the 
Law).  

It should be expressly stated that based on these principles, a procuring entity reserves the right to not 
reject bids in case of detecting insignificant technical errors in them. On the other hand, it should be 
stipulated that this does not oblige the procuring entity to accept bids with other errors.  
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Requirements to tender documents should include examples of errors which may be recognized as less 
significant. They may also explain which types of errors will result in automatic recognition of a bid as not 
compliant with the set requirements, and therefore, rejection thereof. 

 In this case, it is important to ensure objective and non-discriminating approach to all bidders, and 
collegial decision-making with regard to admitting a bid, which is not compliant with certain formal 
requirements, for evaluation. 

Otherwise, controlling authorities may interpret the fact of rejection of one bid due to technical errors 
and non-rejection of another (admitting for evaluation) as discrimination of bidders and subjective 
evaluation of their bids, and law enforcement authorities may investigate the case to see if there is an 
element of corruption in it.  

2. A bidder, whose bid has been rejected, shall be notified thereof, substantiated grounds will be provided 
therefor, within three business days from the date of the relevant decision. The information about rejected 
bids shall be published in accordance with Article 10 of this Law. 

Comments: 

The form of the protocol of rejection has been approved neither in the Law, nor in secondary legislation, 
that is why this document is to be executed in arbitrary form like the minutes of tender committee’s 
meetings, to document information about bid rejection and state the grounds for making such decision. 
This document must be published by the procuring entity within three business days of the day of passing 
the relevant decision. 

 

Article 30.  

Cancellation of Procurement Procedures by the Procuring Entity or Recognizing the Procurement Procedure 
Void 

1. The procuring entity shall cancel the procurement procedure if: 

there is no need for further procurement of goods, works and services; 

Comments: 

The same ground for cancellation may apply in case there is no more need in making such procurements 
due to the change of the procuring entity’s organizational structure of complete liquidation thereof, 
which automatically results in cancellation of a procurement procedure. 

At the same time, such decision may be caused by temporary reduction of financing of the procuring 
entity or costs for certain planned measures within a particular programme. Therefore, the need in such 
procurements exists in general, but in view of the cost reduction the procuring entity has to decide on 
allocating the funds otherwise to finance more urgent measures. In this case, provided additional 
financial resources come, the procedure of procurement of such goods may take place again.  

it is impossible to remedy violations that exist due to the detected infringements of the public procurement 
legislation; 

Comments: 

A procurement procedure may be cancelled based on this ground both in case of violations detected as a 
result of complaint review by AMCU, or monitoring by MEDT, and based on the relevant decision of the 
procuring entity itself due to detecting violations by it of which the remedy at a particular stage is no 
more possible (for example, detecting serious errors in the tender documents after the bid opening, which 
resulted in discrimination of some bidders and subjective evaluation of bids with further subjective 
selection of the successful bidder). 

a collusion of bidders has been detected; 

Comments: 
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Finding facts of collusion of bidders is not within the scope of competence of procuring entities. This 
function is assigned to AMCU. Moreover, proving a collision is a difficult task and takes much time, often 
more than the term stipulated by the Law for reviewing and evaluating the bids (20 business days after 
bid opening). That is why referring to these grounds by the procuring entity is impractical.  

At the same time, AMCU, as a competition authority, reviews applications about violations of the public 
procurement law, if such violations are within the scope of laws on protection of economic competition. 
For these purposes, AMCU was conferred some special powers, such as audit of both public authorities 
and economic entities participating in procurement procedures. Moreover, for the purposes of more 
efficient collection of evidence, AMCU is authorized to seize materials which may contain proof of, in this 
case, collision.  

It should be stressed out that, according to the current version of the Law (Article 17, paragraph 1, sub-
paragraph 3), proof of collision by AMCU in fact closes the public procurement market for the offenders 
for three years. Therefore, procuring entities, having substantial suspicion of collision, must address 
AMCU without concealing this information from the bidders to prevent them from actually colluding.  

At the same time, AMCU’s decision on recognizing the suspected economic operator a colluder is not 
final, since the latter has the right to appeal against such decision in court, which, in its turn, may 
suspend or cancel it.  

AMCU’s bodies start reviewing cases on violations of laws on protection of economic competition based 
on:  

relevant application filed by economic operators, natural persons, associations, institutions, 
organizations on violation of their rights caused by actions or omissions recognized by the Law as 
violation of laws on protection of economic competition. Particularly, the applications may refer to 
violations of the public procurement law. 

relevant petition filed by public authorities, self-governing authorities, bodies in charge of administrative 
and economic management and control, regarding violations of laws on protection of economic 
competition;  

AMCU’s bodies own initiatives.  

In case of detecting evidence of violation of laws on protection of economic competition, including 
consequences thereof, AMCU’s bodies decide on initiating relevant proceedings. 

Therewith, apart from AMCU, detecting collisions between the bidders is not within the competence of 
other controlling authorities in the field of public procurement, including SFIU. 

there is an infringement of the procedure for publication of the announcement of a procurement 
procedure, of the acceptance, or the announcement of the results of a procurement procedure envisaged 
by this Law; 

Comments: 

This ground for cancellation may apply in case of any formal infringement of the procedure for 
publication of the announcement of a procurement procedure, of the acceptance, or the announcement 
of the results of a procurement procedure. First of all, here we talk about the terms for publication 
specified in Article 10 of the Law. Though from the technical point of view, when submitting information 
to be published on the web portal of the Authorized Body via the service “Procuring Entity’s Profile”, the 
procuring entity is notified of possible delay of publication, and liability for observing the terms of 
publication and content of the announcements is borne by members of the tender committee at any rate 
(Article 11, paragraph 5 of the Law).  

less than two bids have been submitted for the procurement procedure or in cases of the procurement 
under framework agreements with several bidders — less than three bids; 

Comments: 
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Let us underline that, according to Article 36, paragraph 1 of the Law, the procuring entity shall send 
requests to at least three bidders in the request for price quotations procedure. 

At the same time, according to Article 36, paragraph 7 of the Law, the procedure of cancellation of a 
request for price quotations procedure or recognizing it void shall be regulated by Article 30 of this Law. 

This means that a request for price quotations procedure, like other procurement procedures, may be 
cancelled if less than two bids were submitted. 

all bids have been rejected in accordance with this Law; 

Comments: 

Bids shall be rejected in accordance with Article 29 of the Law. 

bids of less than two participants have been admitted for the evaluation. 

The cancellation of the procurement procedure on the above grounds must be clearly specified in the 
tender documents. 

The tender may be cancelled partially (in respect of a lot). 

Comments: 

Procurement procedures may be partially cancelled due to any of the mentioned reasons (other than 
violation of the procedure of publication, which automatically results in cancellation of the whole 
procurement procedure), however, only in terms of a particular whole lot. 

2. The procuring entity shall be entitled to declare a procurement procedure void, if: 

the price of the most advantageous tender exceeds the amount envisaged by the procuring entity for 
financing the procurement operation; 

Comments: 

This provision of the Law allows procuring entities to accept bids with the price exceeding the amount 
allocated by the procuring entity for financing the procurement. 

For example, according to the approved annual procurement plan, UAH 250,000 were planned to be 
spent to purchase gasoline. There are three bidders in the procurement procedure. Bid opening reveals 
that the price proposed by the first bidder is UAH 252,300, second — UAH 245,000, third — 254,000. As a 
result of reviewing the bids, the procuring entity finds out that the second bidder failed to provide 
documents to confirm its compliance with the qualification criteria set in the tender documents, 
particularly, with regard to its financial standing. Therefore, the procuring entity rejects the bid of the 
second bidder and admits only bids of the first and third bidders for evaluation. Among them, the most 
advantageous bid is that of the first bidder (UAH 252,300), however, the proposed price exceeds the 
expected purchase value prescribed in the annual procurement plan (UAH 250,000). In this case, the 
procuring entity may declare a procurement procedure void. 

 At the same time, the procuring entity may finance the procurement at the proposed price by 
reallocating the funds within the estimate, if it is rational in terms of the market conditions and the 
procurement object is of crucial importance (fuel for ambulances). 

It is obvious that before making such decision, the procuring entity must first of all settle the issue of 
additional financing. This issue is very difficult to settle, if the procurement is financed from the budget, 
since in this case such decision is possible in case of reallocation of funds within one code of budget 
qualification (this is easier to achieve with local budgets). 

Moreover, before deciding on acceptance of the bid in the above-mentioned case, the procuring entity 
must analyse the prices in the market for the goods identified as the procurement object. If the 
procurement object is goods (for example, petroleum derivatives) with ever fluctuating prices (mostly 
increasing), and therefore, in case of recognizing the procurement procedure void and performing 
another procedure, there is a risk of procuring the goods at higher prices than proposed, it would be 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran495#n495
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reasonable to complete the current procedure with selecting the successful bidder and awarding the 
contract. 

At any rate, such decision and its detailed reasoning shall be documented in the minutes of the procuring 
entity’s tender committee’s meeting. The reasoning may be substantiated by an expert opinion based on 
the analysis of current prices for the goods, issued by a relevant division of the procuring entity or 
specialized organization, enterprise in the scope of which competence is monitoring of prices in the open 
markets (Derzhzovnishinform SE, Zovnishtorhvydav Ukrainy SE, the Ukrainian Chamber of Commerce and 
Industry)  

the procurement operation has become impossible due to force majeure;  

Comments: 

According to Article 617 of the Civil Code of Ukraine, “a person that violated an obligation shall be released 
from responsibility for its violation if he/she/it proves that this violation was due to a contingency or force 
majeure”. 

According to Article 218, paragraph 2 of the Commercial Code of Ukraine, “... Unless otherwise provisioned 
by the law or agreement, an economic operator that has breached its economic obligation shall bear 
economic and legal liability unless it is proved that proper performance was impossible due to force-
majeure, or extraordinary and irreversible circumstances under the existing conditions. Breach of obligation 
by the offender’s counter-agents, absence of the goods necessary for the fulfilment of the obligation at the 
market, absence of the required funds [in case of debtor] shall not be regarded as such circumstances”. 

Force--majeure circumstances may be referred to in the context of procurement procedures (before 
concluding a contract), and the relevant provision must be set forth in the tender documents (qualification 
documents). 

Therewith, such circumstances must comply with the following criteria: 

  The event must be an emergency, that is the fact of its occurrence may be assumed, however, the 
time, place, duration and consequences thereof may not be predicted; 

 The circumstance is beyond control of the parties and is not caused by their actions; 

 The party could not prevent or terminate the event by its reasonable actions; 

 There must be a cause-and-effect relation between the occurrence of such event and impossibility 
of further proceeding with the procedure. 

Practice shows that sometimes procuring entities cancel the procurement procedures because its 
implementation is no longer possible due to force-majeure circumstances, the reasoning being a letter 
(telegram etc.) from a higher-level body (management body) with the order to cancel the procedure. One 
should pay attention to the fact that such letter may not be interpreted as “force-majeure” as such, but 
there must be evidences of occurrence of real force-majeure circumstances envisaged by law. 

there is a reduction of budget allocation for procurement of goods, works and services. 

Comments: 

Here we have in mind either reduction of costs due to budget cutting in a current year and, hence, 
reduction of financing of a particular state program, or reduction of financing for a particular procuring 
entity in general (for example, due to change of the procuring entity’s structure), which, consequently, 
causes review of procurement priorities and proportional reduction of procurement volumes (it occurs 
mostly with supply of electric power, water supply and discharge services, procurement of office supplies, 
office equipment, etc.). 

The procuring entity shall be entitled to declare the tender procedure partially void and null (in respect of a 
lot). 
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3. The procuring entity shall send the cancellation notice or declaration of annulment of the tender 
procedure to all bidders within three business days of the date of the relevant decision by the procuring 
entity. 

Comments: 

The most frequent reason for cancelling a procurement procedure is rejection of all bids or admitting less 
than two bids for evaluation as a result of the bidders’ or their bids’ non-compliance with the 
requirements set in the tender documents. This may be due to either the fault of the procuring entity 
(because of inexplicit requirements to the provision of relevant documents by the bidders), or the bidders’ 
negligence in the process of preparation of their bids. Often the reason may also be a way too formal and 
strict approach, when merely technical errors (lack of signatures, wrong sequence, unsealed envelope, 
etc.) are deemed as essential errors that cause the bid to be recognized non-compliant and rejected (see 
comments to Article 29 of the Law). 

At the same time, speaking practically, provision on the requirement to cancel procurement procedures if 
only one bid has been admitted to evaluation is imperfect, even if it is fully compliant with the 
requirements of the procuring entity and is acceptable in terms of pricing environment. Such cases are 
not infrequent, however, a procuring entity has to implement an additional procurement procedure.  

It should be noted that the Law authorized procuring entities to apply a negotiated procedure in case it 
has twice cancelled the procurement procedure due to the insufficient number of bidders. However, 
applying a negotiated procedure based on this ground is not quite frequent (according to the results of 
analysis published in the Public Procurement Bulletin). 

 

Article 31. Acceptance of Bids and Conclusion of Procurement Contract 

1. The procuring entity, on date of selection of the successful bidder, shall accept the bid found to be the 
most economically advantageous as a result of the evaluation procedure. 

Comments: 

See comments to Article 1 of the Law. 

2. The procuring entity, within one business day of the decision to select the successful bidder, shall send a 
notice of acceptance of the bid to the successful bidder and a written notice of the procurement procedure 
results to all bidders, indicating the name and the address of the successful bidder, whose bid has been 
found to be the most economically advantageous as a result of the evaluation. 

The notice of acceptance of a bid or a price quotation must be published free of charge on the web-portal 
of the Authorized Body. 

The procuring entity shall conclude a procurement contract with the bidder whose bid has been accepted, 
within 30 days of the date of the acceptance of the bid in accordance with requirements of tender 
documents and the accepted bid. In order to secure the right to appeal against decisions of a procuring 
entity, the procurement contract may not be concluded earlier than in 14 days of the date of the 
publication of the notice of acceptance of a bid on the web portal of the Authorized Body. 

In case of the procurement through the short procedure, the procuring entity shall conclude a procurement 
contract with the bidder, whose tender bid has been accepted, in accordance with requirements of tender 
documents and the accepted bid, within five days of the date of publication of the notice of acceptance of a 
bid on the web portal of the Authorized Body, but no later than 14 days of the acceptance date. 

3. In case of a written refusal of the successful bidder to sign the procurement contract in accordance with 
requirements of the tender documents, or in case of a failure to conclude procurement contract within the 
timeframe specified in this Law due to the bidder’s fault, the procuring entity shall identify the second most 
economically advantageous bid from among the bids whose validity period has not expired. 

Comments: 
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In case after the successful bidder refuses to conclude a procurement contract the procuring entity selects 
the second to the most economically advantageous bid among those that have not yet expired, such 
procuring entity must, again, observe the requirements set in paragraph 2 of this Article of the Law, that 
is once again publish notice of acceptance and send it to all the bidders, wait 10 days during which its 
decision may be appealed, and then conclude the contract. 

Formal grounds for selecting another successful bidder may be a letter of the previous successful bidder in 
which the latter refuses to sign the contract, or expiry of the 30-day period from the day of acceptance 
(14 days for a short procedure) allowed for concluding a contract, without receiving a written refusal 
from the successful bidder and without the latter showing any intention to conclude the contract.  

In view of such possibilities, the procuring entity must indicate in its letter to the successful bidder the 
precise term for concluding a contract and demand its observance by the latter or timely notifying of it 
being incapable to conclude a contract within the set term, specifying the reasons. 

 

Article 32. Informing Bidders of the Procurement Procedure Results 

1. The announcement of the procurement procedure results shall be published free of charge on the web 
portal of the Authorized Body in accordance with Article 10 of this Law within seven days of the date when 
the procurement contract was concluded or the date of the decision to cancel the tender or to declare the 
tender void. The announcement of the procurement procedure results may be published separately for 
each lot. 

Comments: 

In case of publishing separate announcement for each lot, the procuring entity may further prepare a 
single report on the results of the procurement procedure, or, when urgent payment for a particular lot is 
required under the contract, also prepare a separate report for this particular lot. 

2. The announcement the procurement procedure results shall include the following: 

the name and location of the procuring entity; 

the website, where the additional information on procurement procedure has been placed by the 
procuring entity (if any); 

the procurement object; 

the quantity and place of delivery of the goods, the type and place of the performance of works or 
provision of services; 

the date of publication of the announcement of the procurement procedure; 

the date of publication of the notice of acceptance of a bid or a price quotation, proposal resulted from the 
application of the negotiated procurement procedure; 

the date of publication of the announcement containing information about a framework agreement under 
which the relevant procurement contract has been concluded (in case of procurement under a framework 
agreement) on the web portal of the Authorized Body under Article 10 of this Law; 

the date of signing the procurement contract; 

the date of the decision to cancel the procurement procedure or to declare the procedure void (if such 
decision is made by the procuring entity) and the reason therefor; 

the amount, specified in the procurement contract; 

the full name of the successful bidder in the procurement procedure. 

Comments: 

The form of announcement of the results of a procurement procedure has been approved by the Order of 
MEDT No. 1106 of 15.09.2014. 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran192#n192
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SECTION V  

TWO-STAGE PROCUREMENT PROCEDURE 
 

Article 33. Conditions for Application and Implementation of the Two-Stage Procurement Procedure 

1. The two-stage procurement procedure may be applied under the following conditions: 

the procuring entity is unable to determine the required technical and qualitative characteristics 
(specifications) of goods (works) or to determine the type of services, and it is necessary to hold preliminary 
negotiations with bidders in order to take an optimal decision concerning procurement; 

the procurement object is a scientific research, performance of experiments or technical development, 
performance of a research, design development or construction works. 

Comments: 

Two-stage procurement procedure is the only tender procedure allowing negotiating with the bidders. 
The goal of such negotiations is preparation of optimal technical, qualitative and other characteristics of 
the procurement object. 

This procedure is most reasonable in case the procurement object is of complex and specialized nature, 
such as construction works of which the performance is possible with the use of various well-elaborated 
technical solutions. 

Applying objective (non-discriminating) approach to all bidders is important for the purposes of 
conducting efficient negotiations and making decisions on introducing relevant changes in the tender 
documents. 

 

Article 34. Two-Stage Procurement Procedure 

1. The two-stage procurement procedure shall be carried out in accordance with the rules envisaged for the 
open procurement procedure and subject to the specific requirements set forth in this Section. 

2. The two-stage procurement procedure shall be carried out in two stages. 

At the first stage, all bidders shall be invited to submit preliminary bids without indication of price. Tender 
documents in this case may only contain proposals to the technical characteristics, quality and other 
characteristics of the procurement object, terms of delivery, confirmation of the professional and technical 
capacities of bidders, and their conformity with the qualification criteria. The deadline for the submission of 
preliminary bids by bidders may not be shorter than 30 days of the date of the publication of the 
announcement of a two-stage procurement procedure on the web portal of the Authorized Body. 

In case of a short procurement procedure the time for submission of preliminary bids by bidders may not 
be shorter than 15 days of the date of the publication of the announcement of a two-stage procurement 
procedure on the web portal of the Authorized Body. 

Comments: 

According to Article 33 of the Law, two-stage procedure may apply when the procuring entity is unable to 
determine the required technical and qualitative characteristics (specifications) of goods (works) or to 
determine the type of services, and it is necessary to hold preliminary negotiations with bidders in order 
to take an optimal decision concerning procurement; the object of procurement being scientific research, 
experiments or design development, research and development or construction works. 

At the same time, a short procedure may apply only in case of procurement of food industry products, 
medicinal products and medical devices which are not classified as complex, specialized items of 
procurement.  

Taking into account the foregoing, application of the short procedure in case of a two-stage procedure is 
not recommended. 
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The procuring entity shall have the right to hold negotiations with any bidder during the consideration of 
the preliminary bids in order to determine strengths and weaknesses of the bids. In the course of 
negotiations the procuring entity may not apply discriminating regime to different bidders. As a result of 
negotiations a protocol shall be drawn and signed by the procuring entity and the bidder, where 
information about the bidder, the bidder’s proposals and the conclusions shall be set out. 

Upon receipt of the preliminary bids, the procuring entity shall be entitled to amend the tender documents 
as to the technical requirements and quality requirements for the procurement object, or to offer new 
characteristics and evaluation criteria in accordance with this Law. The procuring entity sending invitations 
for the second stage shall inform all bidders about the changed conditions of the tender documents. 

At the second stage, the procuring entity shall invite at least two bidders, whose preliminary bids have not 
been rejected at the first stage and whose bids have been found to be acceptable in general. At the second 
stage, the bidders are required to submit final bids with the indication of the price. The time for submission 
of bids at the second stage shall be at least 15 days following the date of the notification of a bidder of the 
results of the first stage. 

3. Bidders, whose preliminary bids have not been rejected at the first stage, in order to participate in the 
second stage, shall provide a bid security on demand of the procuring entity. 

Comments: 

Main stages of a two-stage procurement procedure: 

- submission of the announcement of the procedure to be published on the web portal of the Authorized 
Body; 

- bid opening (without price quotations) at the first stage no earlier than 30 days following publication of 
the announcement; 

- publication of the protocol of bid opening (within three business days following the opening); 

- review, comparison and evaluation of bids (the term has not been specified by law); 

- negotiations with the bidders (with each separately or altogether) documented in a relevant protocol 
signed by the procuring entity and bidders (conducting negotiations is a right, not an obligation of the 
procuring entity); 

- introduction of changes to the tender documents as to the technical requirements and quality 
requirements for the procurement object (if necessary); 

- sending notices of the results of the first stage to all bidders inviting to participate in the second stage 
those bidders, whose preliminary bids have not been rejected at the first stage, informing them about the 
changes in the tender documents (the notice with the invitation must be sent to all participants 
simultaneously); 

- submission and opening of the final bids indicating the price — no earlier than 15 calendar days 
following the day when notices of the results of the first stage were sent to all the bidders; 

- review, comparison and evaluation of bids indicating the prices (the term has not been specified by 
law); 

- selection of the successful bidder and sending the notice of acceptance to the successful bidder and 
notices of the results to the rest of the bidders (within one business day of the day of issuing the decision 
on selecting the successful bidder); 

- publication of the notice of acceptance on the web portal of the Authorized Body (within three business 
days of the day of issuing the decision on selecting the successful bidder); 

- signing a procurement contract — no earlier than 10 days following the day of publication of the notice 
of acceptance, however, no later than 30 days following the acceptance; 

- submission of the announcement of the results of the procurement procedure for publication (within 
seven calendar days following the conclusion of the procurement contract, or cancellation of the 
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procurement procedure, or recognizing the procurement procedure void); 

- preparing the report on the results of the procurement procedure and publication thereof (within three 
business days following the approval thereof); 

- preparing the report on the performance of the procurement contract and publication thereof (within 
three business days following the expiry date of the contract, consummation or early termination 
thereof). 

 

SECTION VI  
REQUEST FOR PRICE QUOTATIONS PROCEDURE 

 

Article 35. Conditions for Application and Implementation of the Request for Price Quotations Procedure 

1. The procuring entity shall implement the procurement by means of the request for price quotations 
procedure in respect of goods and services, for which a permanent market exists, provided that the 
procurement value does not exceed UAH 300,000. 

Comments: 

Unlike the open procurement procedure, this procedure allows relatively fast procurement.  

And though the algorithm of application of the request for price quotations procedure is similar to the 
open procurement procedure, time saving is possible due to reduction of terms for the performance of the 
procedure itself and possibility to invite three bidders to participate in the procedure.  

At the same time, the main different between this procedure and open tender lies in the possibility to 
apply only the price evaluation criteria and only to procurements of goods and services of which the value 
does not exceed UAH 300,000. That is why the scope of its application is limited to goods and services 
with a continuous market. 

Moreover, one should take into account that, regardless of the requirements set in Article 2, paragraph 2 
of the Law to value thresholds, the expected value allowing application of the request for price 
quotations procedure must include VAT. 

 

Article 36. Request for Price Quotations Procedure 

1. In order to obtain quotations, the procuring entity shall send requests therefor to at least three bidders 
and, on the request sending date, submit the same for the publication on the web portal of the Authorized 
Body. 

Comments: 

Pursuant to this provision, the procuring entity must have regard to the schedule of publication of 
announcements available on the web portal of the Authorized Body, as well as the Order of MEDT No. 
743 of 25.06.2014, according to which Zovnishtorhvydav arranges publication of information submitted 
by the procuring entity/economic operator for these purposes on the web portal within three business 
days upon submission.  

Also, the procuring entity de facto must ensure that the request to the bidders is sent no earlier than the 
day of publication of the request on the web portal according to the schedule. 

The request for quotations shall be placed free of charge on the web portal of the Authorized Body under 
Article 10 of this Law. 

Comments: 

The form of the request for price quotations has been approved by the Order of MEDT No. 1106 of 15 
September 2014. 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran192#n192
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In case of the request for price quotations procedure all interested parties shall have the right to submit 
quotations. 

2. The request must indicate: 

the name and location of the procuring entity; 

a description of the procurement object or its parts (if the procuring entity expected price quotations to be 
provided in respect of parts), including their necessary technical and other parameters; 

the address of the website, where the information on procurement procedure is additionally published by 
the procuring entity (if any); 

the time for the delivery of goods or the provision of services; 

the place and a deadline for the submission of bids; 

the place and the date of the opening of price quotations procedure; 

the validity period for price quotations, but at least 120 days; 

the main conditions of the procurement contract; 

the full name, position and address of one or several officers of the procuring entity authorized to maintain 
communication with bidders; 

the account of the procuring entity registered at the central executive agency in charge of the state policy 
in the field of the state treasury services (in case of procurement with the budgetary funds). 

Comments: 

No qualification criteria and no list of documents to confirm the information submitted by participants 
concerning their compliance with the criteria set forth in Article 16, paragraph 2 of the Law, apply during 
the request for price quotations procedure. At the same time, the procuring entity is recommended to 
request documents from participants to confirm there are no grounds for rejecting them, as prescribed in 
Article 17 of the Law, since, according to paragraph 6 of this Article, the procuring entity must reject the 
bids if they are not compliant with the requirements set in Article 17. 

Moreover, the procuring entity may set additional requirements to the form and content of the bids (for 
example, sample of the price quotation, draft contract, etc.). 

The time for the submission of price quotations by bidders shall be specified by the procuring entity, but it 
may not be shorter than 7 business days of the date of the publication of the request for quotations on the 
web portal of the Authorized Body under Article 10 of this Law. 

3. Each bidder may submit only one price quotation, which cannot be further changed. A price quotation 
shall be signed by the bidder and submitted in writing in a sealed envelope, stringed, numbered and sealed. 

Comments:  

The Law of Ukraine “On the Introduction of Amendments to Certain Legal Acts of Ukraine on Simplifying 
Procedure of Starting a Business” has caused the word “sealed” to be deleted from the text of this 
paragraph. This provision shall come into force on 06 November 2014. 

4. Price quotations shall be opened at the time specified by the procuring entity. All bidders that submitted 
their price quotations shall be invited to participate in the procedure of the opening of price quotations. 

A protocol shall be drawn up on the opening of quotations procedure in the form envisaged by the 
Authorized Body. 

A copy of the protocol on price-quotations opening shall be sent to any bidder on its request within one 
business day following the receipt of such a request. 

The overall period for consideration of price quotations, their evaluation and the selection of the successful 
bidder shall not exceed five business days of the date of the opening of price quotations. 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran288#n288
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5. The bidder that has submitted a price quotation meeting all requirements of the procuring entity, 
specified in the request for price quotations, and that offered the lowest price shall be selected as the 
successful bidder in the request for quotations procedure. 

The procuring entity shall accept the quotation on the date when the successful bidder was selected. The 
procuring entity shall be obliged to send a notice of acceptance of the price quotation to the successful 
bidder and the notice of the results of the request for quotations procedure the with the indication of the 
name and the address of the successful bidder to all bidders within one business day of the decision to 
identify the successful bidder. 

The notice of acceptance of a quotation must be published free of charge on the web portal of the 
Authorized Body. 

The procuring entity shall conclude no earlier than three business days after publication of the notice of 
acceptance of a quotation on the web portal of the Authorized Body a procurement contract with the 
bidder in accordance with essential terms of the contract, as specified in the request, but no later than 14 
days after the selection of the successful bidder. 

If the successful bidder refuses to sign the procurement contract in accordance with the requirements 
specified in the request for price quotation, or if the procurement contract is not concluded within the 
period specified in this Law due to the bidder’s fault, the procuring entity shall accept the lowest of the 
other quotations the validity period of which has not expired. 

6. The procuring entity shall reject price quotations, if they fail to meet the requirements of the procuring 
entity specified in its request, or on the grounds stipulated in Article 17 of this Law. 

7. The procuring entity shall cancel the procedure of the request for quotations and may declare the said 
procedure void in cases listed in Article 30 of this Law. 

8. The information about the results of the request for price quotations procedure shall be published in 
accordance with Article 10 hereof. 

Comments: 

Algorithm of the request for price quotations procedure: 

- sending requests to at least three bidders and, on the request sending date, publication on the web 
portal of the Authorized Body; 

- receipt and opening of price quotations not earlier than seven business days of the date of the 
publication of the request for quotations on the web portal of the Authorized Body under Article 10 of 
this Law; 

- opening of price quotations and publication of the relevant protocol (within three business days 
following the opening); 

- consideration of price quotations, selection of the successful bidder (within five business days of the 
date of the opening price quotations) and acceptance of the lowest quotation; 

- sending the notice of acceptance to the successful bidder and notice of the results to the rest of the 
bidders (within one business day of the day of issuing the decision on selecting the successful bidder); 

- publication of the notice of acceptance on the web portal of the Authorized Body (within three business 
days of the day of issuing the decision on selecting the successful bidder); 

- signing a procurement contract (no earlier than three business days following the day of publication of 
the notice of acceptance, however, no later than 14 days following the selection of the successful bidder); 

- submission of information about the results of the procurement procedure (within seven calendar days 
following the conclusion of the procurement contract, or cancellation of the procurement procedure, or 
recognizing the procurement procedure void); 

- preparing the report on the results of the procurement procedure and publication thereof (within three 
business days following the approval thereof); 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran288#n288
http://zakon4.rada.gov.ua/laws/show/1197-18/paran495#n495
http://zakon4.rada.gov.ua/laws/show/1197-18/paran192#n192
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- preparing the report on the performance of the procurement contract and publication thereof (within 
three business days following the expiry date of the contract, consummation or early termination 
thereof). 

 
SECTION VII 

PRE-QUALIFICATION PROCEDURE 
 

Article 37. Conditions for Application of the Pre-qualification Procedure 

1. The pre-qualification procedure shall be applied when there is a need for a preliminary review of 
qualifications, the financial/economic standing, the technical and organizational capacity of a bidder due to 
the complexity of the procurement object. 

Comments: 

The Law provides for no free selection between this procedure and open procurement procedure. The pre-
qualification procedure may be applied when there is a need for a preliminary review of qualifications, 
the financial/economic standing, the technical and organizational capacity of a bidder.  

This criterion is rather subjective and, in practice, may allow the procuring entity relatively free choice of 
the pre-qualification procedure.  

In case of pre-qualification of bidders, all participants that have been pre-qualified, at least two of them, 
shall be allowed to continue participation in the procurement procedure. There must be at least two 
participants for the implementation of the pre-qualification procedure. 

Comments: 

In fact, this procedure has two stages.  

At the first stage, like during an open procurement procedure, the information about the bidders pre-
qualification procedure shall be placed free of charge on the web portal of the Authorized Body. 

Unlike during an open procedure, the bidders are not supposed to submit price quotations for 
procurement objects, and they are evaluated only based on qualification criteria to check whether they 
are potentially able to fulfil the order in compliance with the technical requirements to the procurement 
object set by the procuring entity. 

Unlike during a two-stage procurement procedure, at the first stage of the pre-qualification procedure no 
negotiations are allowed; instead, only qualification data are evaluated in a rather formal way, and 
technical specifications and other conditions remain unchanged at the first and second stages, while in a 
two-stage procedure the procuring entity pretty often makes changes in the tender documents after the 
first stage, particularly, in technical specification and terms and conditions of the contract. 

After selecting at least two participants, further pre-qualification procedure shall be carried out in the 
same manner as the open procurement procedure, but without publishing another announcement. 

 

Article 38. Performance of the Pre-qualification Procedure 

1. The information about the bidders pre-qualification procedure shall be placed free of charge on the web 
portal of the Authorized Body in accordance Article 10 of this Law. 

2. The announcement of the bidder pre-qualification shall include the following information: 

the name and location of the procuring entity; 

the address of the website, where the information on procurement procedure is additionally published by 
the procuring entity (if any); 

the procurement object; 

the quantity of goods and the place of delivery, the type of works and the place of their performance, or 
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the type of service and the place of their provision; 

the deadlines for the supply of goods, competition of works, the provision of services; 

the methods and the place for receipt of qualification documents; 

the place and the time for the submission of qualification proposals; 

the venue, the date and the time for the opening of qualification proposals; 

the full name, position and address of one or several officers of the procuring entity authorized to maintain 
communication with bidders; 

the account of the procuring entity registered at the central executive agency in charge of the state policy 
in the field of the state treasury services (in case of procurement with the budgetary funds). 

3. Qualification documents must contain the following information: 

1) instructions for the preparation and submission of the qualification proposal; 

2) qualification requirements for bidders and a list of documents that confirm their conformity with such 
criteria; 

Comments: 

Qualification criteria are set forth in accordance with Article 16 of the Law. See comments to Article 16 of 
the Law. 

3) the procedure for the evaluation of the conformity with qualification criteria (match/no match); 

4) information about the required technical, qualitative and quantitative features of the procurement 
object, including the relevant technical specifications (plans, sketches, drawings or descriptions of the 
procurement object, if required). The technical specification, plans, drawings, sketches or descriptions of 
the procurement object, which are required by the procuring entity, must not contain references to a 
specific brand or company, patent, construction or type of the procurement object, its source of origin or 
manufacturer. If such a reference is necessary, the specification must contain the expression "or 
equivalent". Technical and qualitative features of the procurement object must provide for the need to 
take environmental protection measures; 

Comments: 

See comments to Article 22 of the Law. 

5) the volume and the place of the delivery of goods; 

6) the place, where works will be performed or services rendered; 

7) Terms of delivery of goods, performance of works, rendering of services; 

8) the information about the language (languages) to be used for the presentation of qualification 
proposals; 

9) the method, the place and the deadline for the submission of qualification proposals; 

10) the procedure for the provision of clarifications as to qualification documents; 

11) the venue, the date and the time for the opening of qualification proposals; 

12) the full name, the position and the address of one or several officers or other employees of the 
procuring entity authorized to maintain communication with bidders. 

The qualification documents may also contain other information deemed to be appropriate for the 
inclusion therein by the procuring entity. 

Comments: 

See comments to Article 22 of the Law. 

4. The time for submission of qualification proposals must not be shorter than 30 days of the date of the 
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publication of the pre-qualification announcement on the web portal of the Authorized Body under 
Article 10 hereof. 

In case of the procurement under the curtailed procedure, the time for submission of qualification 
proposals must not be shorter than 15 days of the date of the publication of the pre-qualification 
announcement on the web portal of the Authorized Body. 

5. The opening of qualification proposals of the bidders shall take place on the date of the deadline for 
submission of the proposals at the time and the venue specified in the pre-qualification announcement. 

All bidders that have submitted their qualification proposals or their authorized representatives shall be 
permitted by the procuring entity to attend the procedure for opening of qualification proposals. 

During the opening of qualification proposals, the procuring entity shall verify the availability of all 
necessary documents stipulated by qualification documents with regard to their preparation, and shall 
announce the name and the address of each participant. 

During the opening of qualification proposals a protocol shall be drawn up in accordance with the form 
stipulated by the Authorized Body; a copy of the protocol shall be sent to all bidders on their request within 
one business day after the receipt of the relevant participant’s request. 

6. After the opening of qualification proposals the procuring entity shall verify the conformity of the 
proposals of pre-qualification participants with requirements of the qualification documents. 

Participant in the pre-qualification procedures, whose qualification proposals meet the requirements of the 
qualification documents, shall be deemed selected as a result of the pre-qualification procedure. Proposals 
of other participants in the pre-qualification procedure shall be rejected. 

If proposals of fewer than two participants have been selected as a result of the pre-qualification, the pre-
qualification procedure shall be cancelled. 

The procuring entity shall notify each participant of the results of the pre-qualification procedure within 10 
days of the date of opening of the qualification proposals. 

Only those bidders that have been selected as a result of the pre-qualification (at least two) shall be invited 
for further participation in the procurement procedure. The deadline for submission of bids after the pre-
qualification of bidders shall be established at least 15 days after the date when the notice of pre-
qualification results has been sent. 

Thereafter, the pre-qualification procedure shall be carried out in the same manner as the open 
procurement procedure. 

Comments: 

Algorithm of the pre-qualification procedure: 

- submission of the announcement of the procedure to be published on the web portal of the Authorized 
Body; 

- qualification proposal opening (only qualification data without prices) following at least 30 days (this 
term may be reduced to 15 days in case of reasoned urgent need in the procurement of food, medical 
products and medical devices) of the day of publication of the announcement; 

- publication of the protocol of qualification proposal opening (within three business days following the 
opening); 

- review of qualification proposals (10 days of the day of opening the qualification proposals); 

- sending notices of the result of the pre-qualification procedure to all participants (within 10 days of the 
date of opening of the qualification proposals) inviting the selected participants to submit their final bids; 

- submission and opening of the final bids indicating the price — no earlier than 15 days following the day 
when notices of the results of the the-qualification procedure were sent to all the bidders; 

 - publication of the protocol of bid opening (within three business days following the opening); 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran192#n192
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- consideration, comparison and evaluation of bids (within 20 business days from the date of the bid 
opening procedure); 

- selection of the successful bidder and sending the notice of acceptance to the successful bidder and 
notices of the results to the rest of the bidders (within one business day of the day of issuing the decision 
on selecting the successful bidder); 

- publication of the notice of acceptance on the web portal of the Authorized Body (within three business 
days of the day of issuing the decision on selecting the successful bidder); 

- signing a procurement contract — no earlier than 10 days following the day of publication of the notice 
of acceptance, however, no later than 30 days following the acceptance (5 and 14 days, respectively, in 
case of a short procedure); 

- submission of the announcement of the results of the procurement procedure for publication (within 
seven calendar days following the conclusion of the procurement contract, or cancellation of the 
procurement procedure, or recognizing the procurement procedure void); 

- preparing the report on the results of the procurement procedure and publication thereof (within three 
business days following the approval thereof); 

- preparing the report on the performance of the procurement contract and publication thereof (within 
three business days following the expiry date of the contract, consummation or early termination 
thereof). 

 

 

SECTION VIII 
NEGOTIATED PROCUREMENT PROCEDURE 

 

Article 39. Conditions of the Application of the Negotiated Procurement Procedure 

1. The negotiated procurement procedure shall be understood as an exceptional procedure where the 
procuring entity concludes a procurement contract after negotiations with one or several participants. 

During the negotiations the procuring entity shall require the participant to provide information confirmed 
by documents that the participant complies with the qualification requirements in accordance to Article 16 
of this Law. 

The procuring entity within three business days of the decision to apply the negotiated procurement 
procedure, shall ensure publication of the information about application of the negotiated procurement 
procedure on the web portal of the Authorized Body in accordance with Article 10 of this Law, which shall 
contain the following: 

the name and location of the procuring entity; 

the website, on which the information on procurement is additionally published by the procuring entity (if 
any); 

the quantity of goods, the place of delivery, the type of works and the place of their performance, or the 
type of service and the place of its provision; 

the deadlines for the supply of goods, competition of works, the provision of services; 

the name, address and contact telephone numbers of the participant (participants) with whom 
negotiations have been conducted; 

the price of the proposal; 

the account of the procuring entity registered at the central executive agency in charge of the state policy 
in the field of the state treasury services (in case of procurement with the budgetary funds). 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran275#n275
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The justification for application of the negotiated procurement procedure shall specify: 

conditions for application of the procurement procedure; 

references to expert, regulatory, technical and other documents confirming the existence of conditions for 
application of the procurement procedure. 

The publication of information on the negotiated procurement procedure shall not be considered as an 
invitation to take part in the procurement procedure for an indefinite number of persons. 

Comments: 

Procuring entities must understand that application of the negotiated procurement procedure is, in fact, 
an exemption to the generally accepted rules, therefore, the procuring entity, at any rate, when 
elaborating a justification for the use of this procedure should refer to expert, regulatory, technical and 
other documents to prove the existence of grounds therefor. 

The rules of applying and performing the negotiated procurement procedure: 

1) Available documents to confirm the grounds for applying this procedure, of which the exhaustive 
list is specified in Article 39, paragraph 2 of the Law, to exclude possibility of applying other types of 
procurement procedure.  

Article 39, paragraph 2 describes seven situations where a negotiated procurement procedure is 
applicable. The list of documents confirming the fact of occurrence of one of the seven described 
situations is to be identified on a case-to-case basis; the procuring entity requests such documents to 
justify the selection of this type of a procurement procedure in case of appeal, control measures and 
audits by controlling and law enforcement authorities, as well as for any other similar purposes;  

2) Compulsory publication of information about application, acceptance and results of procurement 
procedures. 

The Law requires publication of five information notices about the implementation of the procurement 
procedure — information about its application, notice of bid acceptance, information about the results of 
the procurement procedure, reasoning of its application and report on the results of the procedure;  

3) Conducting negotiations (one or several rounds with the documentation thereof in the form of 
minutes) with the only qualified, in this case, bidder or several bidders to select the most advantageous 
conditions of the contract among the proposed. 

Implementing a negotiated procurement procedure requires conducting negotiations with one or several 
bidders before publishing information about its application that must include the name of the bidder 
selected to conclude the contract with based on the results of the negotiations, and the price proposed.  

Therewith, the Law does not prevent the procuring entity from conducting negotiations either before 
making a decision on the application of this procedure as the starting point (which is also documented in 
the minutes of the relevant meeting of the tender committee), or after making such decision, provided, 
however, in the latter case, that the negotiations take place before publishing the information about the 
application of the negotiated procurement procedure. 

At the same time, a negotiated procurement procedure officially starts from the day of publication of 
information (announcement) of its application, since this type of procurement procedure, according to 
Article 10, paragraph 3, may not be held before/without such publication. 

Therefore, the first negotiations are preliminary and rather informative (held before staring the official 
negotiated procedure, and not within the framework thereof), and the second negotiations take place 
within the framework of the negotiated procedure after the relevant announcement was made public.  

In this context, the provision of the Law on compulsory publication of information about the application 
of this procedure does not aim at inviting other potential participants to take part in the procedure, but 
only to inform. This is proved by the last indent of the first paragraph of this Article.  

After publication of information about the application of the negotiated procedure and before the 
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acceptance of bid, the procuring entity, where appropriate (at its own or at the bidder’s discretion), may 
conduct additional negotiations with the bidder to agree on the parameters and/or terms and conditions 
of the procurement contract, including to review prices, first of all aiming at their reduction (discount, 
etc.).  

Minutes of the negotiations may be executed in any generally accepted form. 

4) Confirmation of compliance of the bidder to become a party to the procurement contract with 
the qualification criteria set forth in accordance with Article 16 of the Law; 

Information about compliance with the qualification criteria, as envisaged by Article 16 of the Law, is 
provided by the bidder (by all bidders in case of conducting negotiations with several bidders) upon 
binding, according to the Law, request of the procuring entity; such information may be provided in 
response to a written request of the procuring entity in which the latter announces the start of the 
negotiations and requests provision of qualification documents. 

The bidder sends them or presents during a meeting with the procuring entity. In this case the request 
should specify the way of checking the bidders’ compliance with the qualification criteria. Also, the 
request should contain information which is necessary for the bidder to decide on the price to propose. 

Based on the principle of law analogy, information about the bidders’ compliance with the qualification 
criteria in a negotiated procurement procedure, as compared to the tender procedure, must be provided 
before the procuring entity selects the successful bidder and accepts the bid. 

It should be noted that no qualification criteria are set and no information about compliance is required, 
in case of procurement of crude oil and petroleum products, electric power, services on their transmission 
and distribution, centralized heating services, postal services, stamps and envelopes with stamps, 
telecommunication services, including transmission of radio and television signals, services on centralized 
water supply and sewerage, public rail transportation services. 

5) Strict observance of the procedural terms and preparation of the report on the results of the 
procurement procedure.  

Article 39 of the Law sets binding terms to be observed during a negotiated procurement procedure, 
however, consequences of their violation are different. In view thereof, these binding timeframes, 
according to Article 7, paragraph 4 (powers of the State Treasury Service), Articles 39 and 41 of the Law 
may be roughly classified into 2 groups depending on the consequences of their non-observance: 

A) Cancelling, of which non-observance is fatal in terms of holding and completion of the procurement 
procedure and cause annulment of the results of such procedure due to such non-observance, namely: 

- 3 business days for submission of information about the application of the procedure to be published on 
the web portal of the Authorized Body following the day of adopting the relevant decision; 

- 5 calendar days for submission of notice of bid acceptance to be published on the web portal of the 
Authorized Body following the day of publication of information about the application of the procedure; 

- 10 calendar days (5 days in case of urgent need in procuring utility goods and services from natural 
monopolies) for concluding a procurement contract following the day of publication of the notice of bid 
acceptance; 

- 7 calendar days for submission of information about the results of the procurement procedure to be 
published on the web portal of the Authorized Body following the day of signing the procurement 
contract. 

B) Critical, of which non-observance, however, is not fatal in terms of holding and completion of the 
procurement procedure and does not cause annulment of the results of such procedure due to such non-
observance, namely: 

- 3 business days for submission of the report on the results of the procurement procedure to be published 
on the web portal of the Authorized Body following the day of approval thereof. 

The timeframe for the preparation of the report on the results of the procurement procedure are rather 
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flexible (this term depends on the date of its approval), however, since provision thereof is compulsory for 
the purpose of making payments under the signed procurement contracts, that is as of the day of 
submitting required documents to the bodies of the State Treasury Service to register relevant 
obligations, preparation of this report should take place during the period starting from the day of 
signing the procurement contract and within the shortest time possible after publication of the 
information about the results of the procurement procedure. 

2. A procuring entity shall apply the negotiated procurement procedure, as an exception, in the following 
cases: 

1) procurement of works of art, procurement related to the protection of intellectual property rights, or if a 
procurement contract has been signed with the winner of an architectural or artistic competition; 

Comments: 

According to Article 8 of the Law of Ukraine “On Copyright and Related Rights”, objects of copyright shall 
be works in the domain of science, literature and art, namely: 

1) literary written works of fiction, journalistic, scientific, technical or other nature (books, brochures, 
articles, etc.); 

2) speeches, lectures, orations, sermons and other spoken works;  

3) computer software;  

 4) databases; 

5) musical works with or without lyrics; 

6) dramatic, musical drama works, pantomimes, choreographic and other works created for stage 
presentation and staged versions thereof;  

7) audiovisual works; 

8) works of fine arts; 

9) works of architecture, urban development, garden art; 

10) works of photography, including works made by methods similar to photography;  
11) works of applied art, including works of decorative weaving, pottery, carving, casting, glass art, 
jewellery, etc.; 

12) illustrations, maps, layouts, drawings, sketches, plastic works relating to geography, geology, 
topography, engineering, architecture and other spheres of activity; 

13) stage interpretations of works specified in sub-paragraph 1 of this paragraph, and folklore versions to 
be staged; 

14) derivative works; 

15) collections of works, collections of folklore versions, encyclopaedias and anthologies, collections of 
regular data, and other composite works, provided that they result from creative work involving 
selection, co-ordination or arrangement of the contents without prejudice to the copyright  
of works which are included thereto as integrated parts; 

16) texts of translations for dubbing, sound-tracking of and adding Ukrainian and other language 
subtitles to foreign audiovisual works; 

17) other works.  

According to the Law of Ukraine “On Protection of Rights to Inventions and Utility Models”, the object of 
an invention (utility model), to which legal protection is ensured under this Law, may be: 

  a product (device, substance, microorganism strain, plant or animal cell culture, etc.);  

  a process (method) as well as the innovative use of a known product or process. 



HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

104 
 

Let us underline here that according to Article 11, paragraph 2 of the Law of Ukraine “On Copyright and 
Related Rights”, copyright to a work shall arise by virtue of the work’s creation. No registration of a work 
or any other special formalization thereof, nor performance of any other formalities shall be required for 
the onset and exercising of copyright.  

However, for the purposes of proper justification of application of a negotiated procedure, the procuring 
entity is recommended to request the bidders to obtain relevant registration certificates according to the 
procedure prescribed by law.  

According to Article 11, paragraph 5 of the Law of Ukraine “On Copyright and Related Rights”, a 
copyright registration certificate shall be issued by central executive authorities in charge of the 
implementation of the national policy in the sphere of intellectual property (State Intellectual Property 
Service of Ukraine). The same authorities, according to the Law of Ukraine “On Protection of Rights to 
Inventions and Utility Models”, issue patents for inventions and utility models. 

 Therefore, a negotiated procedure may be justified based on the documents confirming the need for 
procuring a specific procurement object protected by copyright or intellectual property right under a 
patent, as well as the bidder’s copyright registration certificate, patent for an invention which is the 
procurement object.  

Additional proofs of artistic value and uniqueness of works of art may be expert opinions from specialized 
educational establishments in the sphere of arts, self-governing associations (academies, unions) of 
artists.  

Holding architectural contests is provided for in the Law of Ukraine “On Architectural Activities”, and 
respective Procedure of Holding Architectural and Urban Development Contests has been approved by 
the Resolution of the Cabinet of Ministers of Ukraine No. 2137 of 25 November 1999.  

According to the said Procedure, documents to confirm holding a contest followed by selecting the 
winner, and justification of grounds for the application of the negotiated procurement procedure, are the 
following: 

- decision of the procuring entity on appointing juries;  

- minutes where the results of the contest are documented, signed by the jury chairman and secretary; 

- jury’s decision on awarding prizes and other incentives. 

Meanwhile, holding art contests is in no way regulated currently. Under such conditions, the procedure of 
holding art contests should be regulated by provisions of the procuring entity that initiated such contest, 
and, by analogy, documents confirming holding such contests should also include the procuring entity’s 
decision on holding thereof stating the rules of appointing the jury, minutes of the meeting of the jury 
stating the results of the contest and information about the participants, their evaluation and the winner. 

2) there is lack of competition (including for technical reasons) in the relevant market, and as a result, the 
procurement contract may be concluded with only one supplier, provided that there is no alternative; 

Comments: 

This is the most widely used and, at the same time, the most inconsistent in terms of its justification, 
rationale for applying a negotiated procurement procedure. Confirming documents are deemed to be 
more objective as they are based on external normal and technical regulations (documents) adopted 
and/or approved by competent authorities according to law. In this context, one should refer to provision 
of the above-mentioned Law of Ukraine “On Peculiarities of Procurement in Specific Areas of Economic 
Activity”, namely, regarding “purchase of goods, works and services, if special laws identify only one 
seller (supplier, contractor) of such goods, works and services”. Though this provision refers to the 
exemption from the scope of application of the said Law, it is most acceptable for the purposes of 
justifying application of Article 39, paragraph 2, sub-paragraph 2 of the Law. 

Applicability of these grounds may be confirmed if the participant is on the list of natural monopolies 
available on the AMCU’s website. Moreover, when elaborating the reasoning, the procuring entity should 

http://uk.wikipedia.org/wiki/%D0%86%D0%BD%D1%82%D0%B5%D0%BB%D0%B5%D0%BA%D1%82%D1%83%D0%B0%D0%BB%D1%8C%D0%BD%D0%B0_%D0%B2%D0%BB%D0%B0%D1%81%D0%BD%D1%96%D1%81%D1%82%D1%8C
http://uk.wikipedia.org/wiki/%D0%9F%D0%B0%D1%82%D0%B5%D0%BD%D1%82
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also refer to current legislative acts or letter of AMCU confirming the participant’s status as a monopoly.  

An example may be justification of application of a negotiated procurement procedure for postal services 
(sending correspondence, the payment for the service being confirmed by stamping the state emblem 
with the use of a franking machine). For the purpose of justifying application of such procedure the 
procuring entity referred to the following documents: the Law of Ukraine “On Natural Monopolies”, 
electronic extract from the List of Natural Monopolies of Kyiv City, Ordinance of Head of Kyiv Municipal 
Territorial Division of the Antimonopoly Committee of Ukraine “On Approval of the List of Natural 
Monopolies”, the Letter of Kyiv Municipal Territorial Division of the Antimonopoly Committee of Ukraine. 

It is more difficult to justify this type of procurement procedure when the bidder holds no monopoly in a 
particular sphere, however, in view of the special nature of the procurement object and possible 
economic advantages of procuring it from a certain bidder is a good reason to hold a negotiated 
procedure. 

In such cases, the procuring entity should prepare well-elaborated reasoning for the application of the 
negotiated procedure and confirm the grounds therefor by reference to relevant technical documents or 
expert opinions. Otherwise, the procurement entity may face problems in case controlling authorities 
conduct audit of the negotiated procurement procedure or MEDT conducts monitoring. 

At the same time, it should be stressed out that in case of referring to expert opinions the biggest 
emphasis should be laid on proving absence of any alternatives to a particular supplier (contractor) due 
to reasons beyond control of the procuring entity or regardless of any actions or omissions of the latter. 

3) there is an urgent need for procurement due to special economic or social circumstances that make it 
impossible for procuring entities to comply with timeframes for the competitive procurement procedures, 
that is, cases related to the urgent elimination of consequences of technology-induced and natural 
emergencies, to a special period, in case the procuring entity is the Ministry of Defence of Ukraine, Ministry 
of Internal Affairs of Ukraine, Security Service of Ukraine, the National Guard of Ukraine, State Border 
Service of Ukraine, the Foreign Intelligence Service of Ukraine, State Service for Special Communication and 
Information Protection of Ukraine, State Emergencies Service of Ukraine and the provision of the 
humanitarian assistance to other countries by Ukraine in the permitted manner. The negotiated 
procurement procedure in such cases shall apply by a decision of the procuring entity for each procedure; 

Comments: 

As compared to the previous versions of the Law, possibility to use a negotiated procedure based on 
these grounds is limited here only to the events relating to special economic or social circumstances 
related to the urgent elimination of consequences of technology-induced and natural emergencies, to a 
special period, and provision of the humanitarian assistance to other countries by Ukraine. 

 That means that unlike the past practice of referring to the “urgent need” to arrange procurements in 
the end of the year providing good reasons of lack of possibility to apply a competitive procurement 
procedure due to late receipt of additional financing or lack of time for holding another procedure, this 
new version of the provision allows no such possibility for a procuring entity. 

The documents confirming the grounds for applying this procedure may be administrative documents of 
relevant public authorities or local self-governing authorities that prove occurrence of emergencies 
caused by natural or man-made disasters; decisions of public authorities on declaring a special period, 
and laws and regulations of such authorities listing nomenclature of goods and works or services 
procurement of which is related to the special period; decisions of the President of Ukraine or the 
Verkhovna Rada of Ukraine on provision of humanitarian aid to other countries.  

Activities of public authorities relating to responding to emergencies caused by natural or man-induced 
disasters are regulated by a number of laws, the most important of which in this context is the Law of 
Ukraine “On Protection of Population and Territories from Man-made and Natural Emergencies”; Article 
1 of the said Law defines the terms “man-made and natural emergencies”. Article 7 of that Law defines 
different kinds and levels of emergencies which altogether are covered by the definition set forth in 
Article 39 of the PPL. The procedure of classification of man-made and natural emergencies has been 

http://zakon.rada.gov.ua/go/1809-14
http://zakon.rada.gov.ua/go/1809-14
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approved by the Resolution of the Cabinet of Ministers of Ukraine No. 368 of 24 March 2004. 

4) the procuring entity has cancelled a procurement procedure twice due to the insufficient number of 
bidders; 

Comments: 

A competitive procurement procedure wants two bidders at least. That means, if the same bid was 
submitted twice to participate in a procurement procedure, or no bids were submitted at all, the 
procuring entity shall be entitled to apply a negotiated procurement procedure. 

Other grounds for repeated cancellation of a procurement procedure or recognizing it void, as provided 
for in Article 30 of the Law, as well as cancellation of a procurement procedure as a result of its 
challenging through a Complaint Review Authority or court, do not authorize the procuring entity to 
resort to a negotiated procurement procedure from one bidder only. 

According to the last sentence of Article 30, paragraph 1 of the Law, a procurement procedure may be 
cancelled partially (in respect of a lot). 

Therefore, if a procurement procedure was cancelled twice in respect of a particular lot, the procuring 
entity may further make this lot a separate procurement object and apply a negotiated procurement 
procedure to it. 

Ground for applying a negotiated procedure may be proved by reporting documents of the procurement 
entity relating to implementing competitive procurement procedures (announcements of procurement 
procedures and the results thereof, bid opening protocols, reports on the results of procurement 
procedures, minutes of meetings of the tender committee).  

5) there is a need for additional procurement from the same supplier in order to ensure unification, 
standardization or to assure compatibility with the existing goods, technologies, work or services, if the 
replacement of the previous supplier (contractor for works or service provider) can result in incompatibility 
or in appearance of technical problems associated with the operation and maintenance; 

Comments: 

These grounds apply only if documents may be presented to confirm unification, standardization or 
assurance of compatibility with the existing goods, technologies, works or services used by the procuring 
entity.  

At the same time, one must take into account that unification is the most widespread and effective 
method of standardization which allows achieving uniformity of objects based on the established rational 
number of their varieties. 

Unification shall be understood as a widely used and effective method of reduction of redundant kinds of 
goods due to reduction of the list of possible elements and solutions, and their uniforming. 

Legal and organizational principles of standardization in Ukraine are regulated by the Law of Ukraine 
“On Standardization” and secondary legislation developed for the purpose of implementation of that 
Law.  

If public procurements are made with the purpose to standardize goods, works or services, one should 
take into account that, if based on the results of the earlier procurement procedures the successful bidder 
was selected based on the “lowest price” criterion, and more than two bidder participated (whose bids 
were fully compliant with the qualification and other requirements), this kind of goods, works or services 
may be manufactured, supplied, performed or provided, respectively, by any another supplier in 
compliance with the relevant technical specifications. 

In this case, holding a negotiated procedure for the purposes of standardization is usually irrational, since 
it will not allow observance of the non-discrimination principle of public procurement.  

Grounds for applying this procedure in the described case may be proved, apart from relevant expert 
opinions, by documents confirming previous competitive procurement procedure for the same 
procurement object — such as report on the results of the procurement procedure, in particular. 

http://uk.wikipedia.org/wiki/%D0%A1%D1%82%D0%B0%D0%BD%D0%B4%D0%B0%D1%80%D1%82%D0%B8%D0%B7%D0%B0%D1%86%D1%96%D1%8F
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Therefore, holding an additional procurement procedure must be reasoned based on relevant documents 
to answer the two key questions: 

- Is there indeed an objective need (a necessity, of which the risk of neglecting may cause the procuring 
entity serious problems, loss, damage) in additional quantities of the earlier procured object? 

- Is it really true that the previous supplier (contractor) may not be replaced due to certain technical 
reasons?  

6) there is a need to perform additional construction works not included into the original project, but which 
become necessary for the completion of the project due to unforeseen circumstances, and provided that 
the contract is concluded with the previous contractor for the said works, if these works are technically or 
economically related with the main (original) contract; the total value of additional works shall not exceed 
50 per cent of the main (original) contract value; 

Comments: 

These grounds should apply with due consideration of all the circumstances that caused force-majeure, as 
well as the current laws and regulations in the field of construction.  

Particularly, the Resolution of the Cabinet of Ministers of Ukraine No. 668 of 01 August 2005 sets the 
General provisions on conclusion and performance of contractor agreements in capital construction. 

According to point 25 of the mentioned General provisions, if a need for additional works arises during 
the process of construction that were not envisaged in the design documents, and the procuring entity is 
responsible for meeting such needs, in view whereof the fixed contractual price needs to be increased, the 
contractor shall, within the period prescribed by the contractor agreement, notify the procuring entity of 
the circumstances that caused performance of such additional works, and submit proposals to the 
procuring entity with respective estimates. The procuring entity, within the period prescribed by the 
contractor agreement, shall consider these proposals, pass a decision and notify the contractor thereof.  

If the contractor fails to notify the procuring entity of the need to perform additional works and increase 
of the fixed contractual price according to the established procedure, it may not demand from the 
procuring entity payment for such additional works and compensation of incurred loss, unless it proves 
that performance of such works was necessary and to the best interests of the procuring entity, 
particularly, because suspension of works would result in destruction of or damage to the whole 
construction project.  

In any case, reasoning of application of a negotiated procedure under such circumstances should be 
based on relevant expert opinions issued by an engineering company, design and estimate documents for 
the new scope of works (not exceeding 50% of the value of the main (original) contract), report on the 
results of the previous procedure.  

Therefore, due observation of this provision is possible on the following conditions: 

- Proving the need to perform additional construction works not included into the original project, but 
which become necessary for the completion of the project due to unforeseen circumstances. 

Confirming documents in this case are usually provided to the procuring entity by master plan developer 
and/or technical surveillance service (specialist). Therewith, it is important that such confirming 
documents reason not only the need for additional works, but also the occurrence of force-majeure 
circumstances beyond control of the procuring entity that cased the need for such additional works for 
the sake of completion of the whole project. 

- Proving that such additional works are related (economically or technically) to the main contract, which, 
in its turn, confirms the need to conclude an agreement with the current contractor under the main 
contract. 

That means that the parameters of additional works as such prove their direct relation to the main 
contract due to their technical (for example, the need to lift or reinforce the foundation due to 
unexpected rising of groundwater levels) or economic peculiarities (for example, all permits for the 
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performance of works were obtained for that particular contractor), and that, in its turn, proves the need 
to perform such additional works by the current contractor. These circumstances must also be indicated 
in the above-mentioned external documents (conclusion, expert opinion, etc.) confirming the need to 
perform such additional works. They should also prove technical and professional capacities of the 
current contractor under the main (original) contract to perform such additional works. 

7) procurement of legal services related to the protection of the rights and interests of Ukraine, including 
the legal protection of national security and defence, in the dispute settlement procedure, representation 
during proceedings with authorities in the foreign jurisdiction that involve a foreign entity and Ukraine at 
the decision of the Cabinet Ministers of Ukraine or the National Security and Defence Council of Ukraine. 

Comments: 

The most significant document confirming these grounds is the relevant decision of the Cabinet Ministers 
of Ukraine or the National Security and Defence Council of Ukraine, binding the procuring entity to 
procure legal services related to the protection of the rights and interests of Ukraine.  

For example, Ordinance of the Cabinet of Ministers of Ukraine No. 595-p of 25 February 2014 “On Certain 
Issues Relating to Public Procurement of Legal Services in 2014”. According to point 2 of that Ordinance, 
the Ministry of Justice of Ukraine was allowed to procure legal services relating to the protection of the 
rights and interests of Ukraine in proceedings maintained by authorities in foreign jurisdictions that 
involve a foreign entity and Ukraine, with the application of a negotiated procedure in accordance with 
Article 39,  paragraph 2, sub-paragraph 7 of the Law of Ukraine “On Public Procurement”, in respect to 
cases initiated based on seven legal actions by different foreign entities and two legal actions by the 
State of Ukraine against foreign companies. 

3. The total period for selection of the successful bidder in the negotiated procurement procedure shall not 
exceed five days since the date of the publication of information about the application of the negotiated 
procurement procedure on the web portal of the Authorized Body. The procuring entity shall accept the 
bid, as a result of the negotiated procurement procedure, on date when the successful bidder is selected. 
The notice of acceptance of the bid shall be published free of charge on the web portal of the Authorized 
Body. 

The procuring entity shall have the right to conclude a procurement contract as a result of the negotiated 
procurement procedure not earlier than 10 days (five days in cases when this procurement procedure is 
applied on the grounds listed in sub-paragraph 3 of paragraph 2 of this Article, as well as in cases of 
procurement of crude oil and petroleum products, electric power, services for its transmission and 
distribution, the centralized heating, postal services, stamps and envelopes with stamps, 
telecommunication services, including transmission of radio and television signals, centralized water supply 
and sewerage, public rail transportation services) following the date of publication of the notice of 
acceptance of the bid as a result of the applied negotiated procurement procedure on the web portal of the 
Authorized Body. 

4. The information about results of the negotiated procurement procedure shall be published in 
accordance with the procedure prescribed by Article 32 of this Law. 

Comments: 

The format of the information about the results of the negotiated procurement procedure has been 
approved by the Order of MEDT No. 1106 of 15.09.2014. 

5. The negotiated procurement procedure shall be cancelled if the procuring entity has violated the 
procedure for publication of the information about the application of negotiated procurement procedure 
prescribed by this Law, and/or there is an infringement that affected the objectivity of selection of the best 
bid in the procurement procedure. The negotiated procurement procedure may be partially cancelled by 
the procuring entity (in respect of a lot). 

Comments: 

This paragraph contains the complete list of grounds for cancelling a negotiated procurement procedure. 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran645#n645
http://zakon4.rada.gov.ua/laws/show/1197-18/paran519#n519
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That means that when after conducting final negotiations, the procuring entity and the bidder fail to 
reach an agreement on all the essential terms and conditions of the procurement contract, or when the 
bidder refuses to sign the contract after accepting the bid, the procuring entity, to cancel the procedure, 
has to indicate one of the grounds provided for in paragraph 5 of this Article of the Law to reason the 
cancellation. 

 
 

SECTION IX  
PROCUREMENT CONTRACT 

 
Article 40. Main Requirements to Procurement Contracts 

1. A procurement contract shall be concluded in writing in accordance with provisions of the Civil 
Code of Ukraine and the Commercial Code of Ukraine, subject to the specific rules established by this Law. 

Comments: 

According to Article 638, paragraph 1, indent 1 of the Civil Code of Ukraine, an agreement shall be 
deemed concluded if the parties thereto have agreed on all essential terms and conditions thereof in a 
proper manner. Essential terms and conditions of an agreement shall be those relating to the subject 
matter of the agreement, terms and conditions defined by law as essential or required for particular 
agreements, as well as all the terms and conditions to be agreed on by the parties upon request of at 
least either of them. 

According to Article 22, paragraph 2, sub-paragraph 7 of the Law of Ukraine “On Public Procurement” 
No. 1197-VII of 10 April 2014, tender documents must include a draft contract or the main terms and 
conditions that must be included into the procurement contract. 

Particular terms and conditions included by the procuring entity in the draft procurement contract or 
basic conditions to be compulsory included in the procurement contract are, according to Article 638, 
paragraph 1, indent 1 of the Civil Code of Ukraine, those to be agreed on by the parties upon request of 
the procuring entity. 

Therefore, if a bidder submitted its bid in which it agreed on the draft contract or basic terms and 
conditions included in the procurement contract, and its bid was accepted by the procuring entity, such 
bidder must sign a procurement contract the text of which may not contradict the draft text of the 
procurement contract and/or the basic terms and conditions included therein. 

At the same time, there is a special category of agreements the essential terms and conditions of which 
are prescribed by laws and regulations, and therefore, may not contradict them. 

For example, the Resolution of the Cabinet of Ministers of Ukraine No. 668 of 01 August 2005 sets the 
General provisions on conclusion and performance of contractor agreements in capital construction 
(hereinafter the General provisions). 

Point 1 of the General provisions stipulates the procedure of conclusion and performance of contractor 
agreements for the performance of works on new construction, reconstruction of buildings and facilities 
and technical re-equipment of existing enterprises (hereinafter capital construction), as well as 
complexes and kinds of works related to capital construction.  

 According to point 2, the General provisions must necessarily be referred to when concluding and 
performing contractor agreements with respect to capital construction, regardless of the sources of 
financing and the form of business ownership of the procuring entity and contractor (sub-contractor). 

One of peculiarities of concluding a procurement contract based on the results of a negotiated 
procurement procedure is lack of an explicit requirement in Article 39 of the Law of Ukraine “On Public 
Procurement” for the procuring entity to agree on the draft contract or the main terms and conditions 
that must be included into the procurement contract with the bidder(s) in the course of negotiations.  

http://zakon4.rada.gov.ua/laws/show/435-15
http://zakon4.rada.gov.ua/laws/show/435-15
http://zakon4.rada.gov.ua/laws/show/436-15
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According to Article 631, paragraph 3 of the Civil Code of Ukraine, parties may establish that the terms of 
the contract shall apply to relations between them that were established before the conclusion thereof. 

According to Article 180, paragraph 7 of the Commercial Code of Ukraine, obligations assumed by the 
parties before their entering into such agreement, shall not be regulated by the terms and conditions of 
the concluded agreement, unless otherwise is expressly provided for therein.  

At the same time, this provision is applicable only if the parties to the agreement established their 
relations before entering thereto.  

However, a procurement contract, according to the Law, is concluded based on the results of a 
procurement procedure. Therewith, most procurement procedures allow competitive selection of bidders 
with the purpose to determine the successful bidder. That is the procuring entity may not agree with a 
particular economic operator in advance before the latter is chosen a successful bidder. 

The only procedure that allows concluding a contract without competitive selection is a negotiated 
procurement procedure. 

In view of the foregoing, only in case of concluding a contract based on the results of a negotiated 
procedure, the parties thereto may establish that the terms of the contract shall apply to relations 
between them that were established before the conclusion thereof. 

According to Article 639, paragraph 4 of the Civil Code of Ukraine, a procurement contract concluded in 
compliance with the Law of Ukraine “On Public Procurement”, is subject to notarial attestation upon 
request of the procuring entity and shall be deemed concluded upon the moment of such attestation. 
However, let us draw your attention to the fact that the request of notarial attestation of a procurement 
contract is a right, not an obligation of a procuring entity.  

2. When procurement is made with the funds of the State Budget of Ukraine or local budgets, the procuring 
entity shall be entitled to provide in procurement contracts for an advance payment in accordance with 
requirements of the budgetary legislation. 

Comments: 

The procedure of advance payment has been approved by the Resolution of the Cabinet of Ministers of 
Ukraine No. 117 of 23 April 2014 “On Advance Payment for Goods, Works and Services Purchased with 
the Funds of the State Budget”.  

The Resolution contains the list of goods, works and services for which advance payment is possible, and 
the conditions of the procurement contract must specify possible terms. Maximum term for making an 
advance payment may not exceed one year. 

According to point 2 of the Resolution, administrators and receivers of budgetary funds may make 
advance payments for only those goods, works and services to be supplied, performed and provided, 
respectively, under procurement contracts within a current budget period, other than materials and 
equipment required for the implementation of target environmental (green) investment projects for 
replacement of incandescent lamps with LED lamps, overhaul repair works relating to the 
implementation of target environmental (green) investment projects, equipment and machinery required 
for the implementation of target environmental (green) investment projects for replacement of lifts in 
residential houses and public institutions, goods, works and services with a long-term production cycle, 
namely: human and animal prophylactic vaccines, medical products and medical devices, medical 
equipment and sanitary vehicles for medical institutions under state programs and program measures. 

3. The successful bidder, entering the contract, shall provide a permit or a license for specific business 
activity, if the legislation requires such a permit or a license to be obtained to conduct the relevant 
business. 

Comments: 

Requirements of presenting a valid license and timely obtaining of a renewed license in case it expires 
during the period of performance of the procurement contract should be included in the draft contract or 

http://zakon1.rada.gov.ua/laws/show/2289-17
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the main terms and conditions of the procurement contract as part of the tender documents. 

Article 9 of the Law of Ukraine “On Licensing of Certain Kinds of Business Activities” (hereinafter Law on 
Licensing) specified the kinds of business activities subject to licensing. 

According to Article 2, paragraph 2 of the Law on Licensing, those kinds of business activities not covered 
by Article 9 thereof, are not subject to licensing. 

4. The contracts, which provide for payments for goods, works and services before/or without the 
procurement procedures shall be prohibited, except for cases specified by this Law. 

Comments: 

This provision is important in the context of approving a new definition of the term “procuring entity” in 
the Law. Some economic operators may keep awarding procurement contracts with the prices exceeding 
the value thresholds specified in Article 2, paragraph 1 of the Law, without implementing procurement 
procedures. 

The consequences of conclusion of procurement contracts for goods, works and services by procuring 
entities without holding procurement procedures may be: 

blocking payments from the procuring entity’s account by STSU and its territorial bodies under the 
assumed financial obligations (for state-financed entities or administrators of budgetary funds that 
concluded a procurement contract at the expense of the budgetary funds received for these purposes) 
because of lack of documents required by the Law (Article 7, paragraph 3, indent 4); 

recognizing procurement contracts concluded by procuring entities before/without holding procurement 
procedures void in court; 

bringing officials/officers of procuring entity to liability envisaged by laws of Ukraine for conclusion of 
contracts, which provide for payments for goods, works and services before/or without the procurement 
procedures by procuring entity. 

5. The terms and conditions of the procurement contract shall not be different from the contents of the bid 
or the price quotation (also in terms of the price for an item of supplies) by the successful bidder. The 
essential terms and conditions of the procurement contract may not be modified after it has been signed 
and until the completion of obligations by the parties thereto, except for: 

1) a reduction in the scope of procurement, for instance, due to the actual volume of expenses of the 
procuring entity; 

Comments: 

In case of reduction of the scope of procurement the price of the procurement contract shall be reduced 
respectively. 

2) a price adjustment for a unit of the supplies by not more than 10 per cent in cases of price fluctuations 
for such goods on the market, and provided that such an adjustment does not increase the amount 
specified in the contract; 

Comments: 

Price adjustment for a unit of the supplies by not more than 10 per cent does not increase the amount 
specified in the contract. So we are talking about raising the prices for a unit without raising the overall 
value. In this case, in order to comply with the requirements of not increasing the contractual value, the 
procuring entity must reduce the scope of procurement proportionally. 

Procuring entities must duly reason such decisions, for example based on the evidences presented by 
suppliers (certificates, expert opinions) and issued by competent authorities (institutions, organizations) 
regarding price rises in the market of respective products. 

According to the letter of explanation of MEDT No. 3302-05/11961-07 of 16 April 2014, Article 40, 
paragraph 5, sub-paragraph 2 of the Law allows parties to introduce such amendments to the 
procurement contract several times depending on market price fluctuations for such goods. Therewith, in 
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case of market price fluctuations, changes in prices for a unit of the goods may not exceed 10 per cent of 
the price for a unit specified in the contract, as amended (if appropriate), and provided that such changes 
will not result in the increase of the amount specified in the contract. At the same time, introduction of 
such amendments to the procurement contract must be proved by relevant documents.  

Notwithstanding that this letter of explanation of MEDT was issued pursuant to the Law of Ukraine “On 
Public Procurement” the No. 2289-VI of 01 June 2010, it is still applicable, since Article 40, paragraph 5, 
sub-paragraph 2 of the Law No. 2289-VI of 01 June 2010 and the Law No. 1197 -VII of 10 April 2014 are 
identical.  

3) the improvement of the quality of the object of procurement, provided that such changes will not result 
in the increase in the amount specified in the contract; 

Comments: 

In economic terms, quality is understood as the totality of features and characteristics of a product or 
service that bears its ability to satisfy stated or implied needs. 

According to Article 268 of the Commercial Code of Ukraine, quality of supplied goods must comply with 
the standards, technical specifications, other technical documents setting requirements to the quality 
thereto, or samples (standard), unless the parties expressly set forth stricter requirements to the quality 
of the goods in question in the contract. 

According to the provisions of the national standard ДСТУ “Quality Management Systems. General 
Provisions and Glossary”, procuring entities demand products with characteristics that satisfy their needs 
and expectations. These needs and expectations are specified in the relevant technical specifications for 
the products and are deemed to be procuring entities’ requirements. 

Procuring entities’ requirements must be further set forth in the procurement contracts they award. As 
the Law allows no amendments to the terms and conditions of procurement contracts once they are 
signed, improvement of quality may take place as an exemption in case of introduction of amendments 
to technical regulations during the period of validity of the contracts if contractors can no longer supply 
particular goods of the required quality in view of such amendments.  

Particularly, such situations became possible because the national standard ДСТУ 4063-2001 “Petrols. 
Technical specification” came into force, according to which since 01 July 2013 suppliers no longer could 
supply gasoline of lower emission standards: Euro-4 and Euro-5, that is gasoline of A-92 grade or higher. 

Hence, procuring entities which had valid contracts for the supply of gasoline A 76 and A 80 were forced 
to choose between terminating the contracts and introduction of amendments thereto to change the 
standard of the supplied gasoline. However, a procuring entity should make its decision with due 
consideration of the supplier’s proposal regarding the volumes and price of supply of the improved-
quality goods.  

4) the extension of the validity period of the contract and the period of performance of obligations related 
to the conveyance of goods, the performance of the work and the provision of services in case of the 
occurrence of documented objective circumstances that have brought about such an extension, including 
the force-majeure, a delay in funding of expenses of the procuring entity, provided that such changes will 
not result in the increase in the amount specified in the contract; 

Comments: 

The form of documented confirmation of objective circumstances has not been specified in the Law, as it 
depends on the circumstances in each particular case that caused prolongation of the procurement 
contract and fulfilment of obligations regarding conveyance of goods, performance of works and 
provision of services. That is why the procuring entity is supposed to decide on the form of such 
documented confirmation at its own discretion, however, always within the legal framework. 

Article 617 of the Civil Code of Ukraine says that a person that violated an obligation shall be released 
from responsibility for its violation if he/she/it proves that this violation was due to a contingency or 
force-majeure. 
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Occurrence (duration) of force-majeure circumstances may be proved, among others , by an opinion of 
the Trade and Industrial Chamber on occurrence of force-majeure circumstances or a natural disaster in 
the territory of Ukraine.  

5) the agreed price adjustments in terms of its reduction (but not changing the quantity (volume) and 
quality of goods, works and services); 

Comments: 

Such reduction may be caused by changes in pricing in the relevant market. Amendments to the 
procurement contracts due to this reason are usually introduced at the discretion of the procuring entity, 
that is why it is important to ensure continuing monitoring of prices for the goods, works and services 
under the procurement contracts. Moreover, the procedure of changing prices should be established in 
the terms and conditions of the procurement contract. 

The key issue is prohibited change of the quantity (volume) and quality of goods, works and services. That 
means that despite of saving some funds due to price cutting, a procuring entity may not at the same 
time increase volumes of procurement.  

Additional procurements must be decided on individually; in case of approval and depending on the 
expected value of the procurement object, either additional procurement procedures may be held 
according to the Law, or respective direct contracts may be concluded with potential contractors. 

6) price adjustment due to the changed rates of tax and duties, proportional to the changes in such rates; 

7) a change of the inflation index established by state statistics bodies under the law, the change of the 
foreign currency exchange rate, if the procurement contract establishes a procedure for the price 
adjustments depending on the exchange rate, the stock-exchange quotations, the regulation of prices 
(tariffs) and rates which are applied in the procurement contract; 

Comments: 

According to sub-paragraphs 6 and 7, essential terms and conditions of a procurement contract may be 
amended upon conclusion thereof, particularly, in the event of change of prices due to changes of rates of 
taxes and duties in proportion thereto, change of the inflation index established by state statistics bodies 
under the law, change of the foreign currency exchange rate, if the procurement contract establishes a 
procedure for the price adjustments depending on the exchange rate, stock-exchange quotations, 
regulation of prices (tariffs) and rates which are applied in the procurement contract. 

Since changes in the above-mentioned cases may be both upwards and downwards, the price of the 
procurement contract may vary depending on such changes. 

It is important to specify the procedure of introduction of such amendments in the draft procurement 
contract which is an integral part of the tender documents (qualification documents, requests for price 
quotations).  

However, attention must be paid to the fact that only reference to Article 40, paragraph 5 of the Law or 
Article 40, paragraph 5, sub-paragraph 7 of the Law in the text of the procurement contract as such does 
not constitute grounds for changing the price of the contract due to the change of the currency exchange 
rate, because a procedure of changing the price of the contract for this reason must be specified in the 
procurement contract in order to make such change possible. 

Laws of Ukraine provide for no procedure of changing the contractual price due to changes in the 
currency exchange rates, that is why the procuring entity, in case of deciding on including reference to 
Article 40, paragraph 5, sub-paragraph 7 of the Law in the draft procurement contract or in the essential 
terms and conditions to be necessarily included in the procurement contract, must establish such 
procedure at its own discretion. 

For example, a procuring entity may establish the following procedure of changing the prices when 
procuring goods: 
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Adjustment of the prices for goods is made based on the following formula:  

S(new) = (К1/К0)*S1 

S(new) is the changed price for the goods payable by the purchaser to the supplier for the supplied goods; 

S1 is the UAH price for the goods agreed on by the parties as of the time of signing a relevant 
annex/addendum to the contract; 

К1 is the USD buy rate (EUR) against UAH as of the date of payment of the price of the supplied goods by 
the Purchaser; 

К0 is the USD buy rate (EUR) against UAH as of the date of signing the contract. 

Therewith, the parties agreed that payments under the contract shall be made based on the USD (EUR) 
buy rate set by the National Bank of Ukraine.  

Finally, it should be stressed out that changing prices depending on the currency exchange rates is 
reasonable only if the value of the procurement contract does depend on currency rate fluctuations 
(imported goods, imported spare parts, provider of services is a foreign company, etc.). 

8) modification of terms and conditions in connection with the application of provisions of paragraph 6 of 
this Article.  

6. The validity period of the procurement contract can be extended for a term sufficient to conduct a 
procurement procedure at the beginning of the following year, provided that the amount of the 
procurement does not exceed 20 per cent of the amount specified in the original contract, which was 
concluded in the previous year, and that the expenses for the said purpose have been approved in 
accordance with the established procedure. 

Comments: 

As for the application of this provision, the following should be considered: firstly, Article 40, paragraph 6 
of the Law covers only procurement contracts concluded in compliance with the Law; secondly, Article 40, 
paragraph 6 may by applied by all procuring entities that implement procurement procedures as 
prescribed by the Law, that is after exercising this right they will further apply the procurement 
procedures for the rest of the procurement object volume; thirdly, having regard to Article 631, 
paragraph 1 of the Civil Code of Ukraine, according to which duration of an agreement shall be a period 
of time, during which the parties may exercise their rights and fulfil their obligations pursuant to the 
agreement, extension of the procurement contract is possible if duration thereof has not expired 
according to the procedure established by law; fourthly, 20 per cent shall be calculated of the final value 
of the concluded procurement contract as amended (if amended). 

If a procuring entity concluded several procurement contracts for the same procurement object, Article 
40, paragraph 6 of the Law may apply to each such procurement contract unless it has expired according 
the procedure established by law. 

A procurement contract may be extended for a volume other than 20 per cent of the amount specified 
therein. The volume may be less than, but not exceeding such 20 per cent. 

Article 40, paragraph 6 of the Law applies to those procuring entities which are parties to procurement 
contracts concluded under this Law. In case of change of the procuring entity otherwise that by legal 
succession (which means that the new procuring entity has not accepted the rights and obligations under 
the valid contracts from the previous procuring entity according to the procedure prescribed by law), the 
new legal entity (new procuring entity) is not authorized to extend the procurement contract based on 
Article 40, paragraph 6 of the Law. 

 Rules of reorganization of economic operators are set forth in Chapter 7 of the Civil Code of Ukraine. 

A contract extended based on Article 40, paragraph 6 of the Law, except based on Article 40, paragraph 
5, sub-paragraph 8 of the Law, may be subject to other provisions of Article 40, paragraph 5 of the Law 
regarding introduction of amendments to the essential terms and conditions of the contract.  
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Procurement of 20 per cent (even if such 20 per cent equal to or exceed UAH 100,000) is not subject to 
inclusion in the centrepiece of the annual procurement plan for the relevant year, since such plan is 
supposed to be approved for those new procurements which the procuring entity plans to implement 
according to the procedures provided for in the Law. Instead, a procuring entity must include information 
about extension of the procurement contract for 20 per cent (under a new title) in the annual 
procurement plan drawn up in an arbitrary form. 

 

Article 41. Ineffectiveness of a Procurement Contract 

1. A procurement contract shall be null and void, if concluded during the period of review of complaint 
against the procurement procedure in accordance with Article 18 of this Law and if the said contract has 
been concluded in violation of the time frames specified in Article 31, paragraph 2, indents 3 and 4, 
Article 36, paragraph 5, indent 4 and Article 39, paragraph 3, indent 3 of this Law, except for the cases 
when such a violation of the said time frames occurs due to a complaint against the procurement 
procedure in accordance with Article 18. 

Comments: 

The terms for filing a complaint shall start on the day of registration of the complaint with AMCU.  

According to Article 18, paragraph 5, indent 1 of the Law, the date of filing of a procuring entity’s 
complaint at the Complaint Review Authority shall be the date of its registration by the Complaint 
Review Authority. 

Thus, if a procuring entity has concluded a procurement contract based on the result of the procurement 
procedure on the day when AMCU registered the complaint against the decision, action or omission of 
the procuring entity regarding the procurement procedure based on which such procurement contract 
has been awarded, such contract shall be deemed null and void, and the parties thereto shall have no 
rights or obligations thereunder.  

Pretty often a procuring entity concludes a procurement contract, being unaware of the fact that the 
procurement procedure following which such contract was awarded has been appealed in AMCU. 

 For example, pursuant to the decision of AMCU No. 1055 of 01 September 2014, the procuring entity’s 
representative informed about concluding the procurement contract on 29 July 2014. 

 A complaint was filed with the Complaint Review Authority and registered by the latter on 21 July 2014. 

 Hence, the contract of 29 July 2014 between the procuring entity and the successful bidder signed 
according to Article 41 of the Law shall be deemed null and void, which, however, does not prevent the 
Board from considering the complaint. 

 In view of the aforesaid, procuring entities are strongly recommended to check whether the results of the 
procurement procedure in question have been challenged, on the website of AMCU as of the date of 
concluding the contract. 

According to Article 31, paragraph 2, indent 2 of the Law, the procuring entity shall conclude a 
procurement contract with the bidder whose bid has been accepted, within 30 days of the date of the 
acceptance of the bid in accordance with requirements of tender documents and the accepted bid. In 
order to secure the right to appeal against decisions of a procuring entity, the procurement contract may 
not be concluded earlier than in 10 days of the date of the publication of the notice of acceptance of a bid 
on the web portal of the Authorized Body. 

According to Article 31, paragraph 2, indent 3 of the Law, in case of the procurement through the short 
procedure, the procuring entity shall conclude a procurement contract with the bidder, whose bid has 
been accepted, in accordance with requirements of tender documents and the accepted bid, within five 
days of the date of publication of the notice of acceptance of a bid on the web portal of the Authorized 
Body, but no later than 14 days of the acceptance date. 

According to Article 36, paragraph 5, indent 4 of the Law, the procuring entity shall conclude no earlier 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran302#n302
http://zakon4.rada.gov.ua/laws/show/1197-18/paran516#n516
http://zakon4.rada.gov.ua/laws/show/1197-18/paran517#n517
http://zakon4.rada.gov.ua/laws/show/1197-18/page3#n574
http://zakon4.rada.gov.ua/laws/show/1197-18/page3#n647


HARMONISATION OF PUBLIC PROCUREMENT SYSTEM IN UKRAINE WITH EU STANDARDS 

116 
 

than three business days after publication of the notice of acceptance of a quotation on the web portal of 
the Authorized Body a procurement contract with the bidder in accordance with essential terms of the 
contract, as specified in the request, but no later than 14 days after the selection of the successful bidder. 

According to Article 39, paragraph 3, indent 2 of the Law, the procuring entity shall have the right to 
conclude a procurement contract based on the results of the negotiated procurement procedure not 
earlier than 10 days (five days in cases when this procurement procedure is applied on the grounds listed 
in sub-paragraph 3 of paragraph 2 of this Article, as well as in cases of procurement of crude oil and 
petroleum products, electric power, services for its transmission and distribution, the centralized heating, 
postal services, stamps and envelopes with stamps, telecommunication services, including transmission 
of radio and television signals, centralized water supply and sewerage, public rail transportation services) 
following the date of publication of the notice of acceptance of the bid as a result of the applied 
negotiated procurement procedure on the web portal of the Authorized Body. 

When concluding a procurement contract, procuring entities often miscalculate the starting day of the 
period set for concluding the contract. 

According to the above-mentioned Articles 31, 36 and 39 of the Law, a procuring entity may sign a 
procurement contract after a certain date or after a certain number of days after publication of the notice 
of acceptance of the bid on the web portal of the Authorized Body, or after the day of publication of the 
notice of acceptance of the price quotation on the web portal of the Authorized Body, or after the day of 
publication of the notice of acceptance of the bid based on the results of the negotiated procurement 
procedure on the web portal of the Authorized Body. 

Many procuring entities consider the date or day of publication of the notice of acceptance on the web 
portal of the Authorized Body for a particular procurement procedure to be the day or date since which 
the respective period for concluding the procurement contract starts. 

However, having regard to the letter of explanation of MEDT of 07 July 2011 about the application of 
laws on public procurement, according to Article 253 of the Civil Code of Ukraine, such period starts on 
the day following the respective calendar date or the event relating to the start of this period. 

In this case, such period starts on the day following the respective calendar date or the event relating to 
the start of this period which is considered to be the first day when the procuring entity may act in law 
with relevant legal consequences. 

Therefore, the starting point for concluding a procurement contract shall be the first day following the 
day of publication of the notice of acceptance on the web portal of the Authorized Body. 

According to point 2.5.2 of the Resolution of the Plenum of the Supreme Commercial Court of Ukraine No. 
11 of 25 May 2013 “On Certain Aspects of Recognizing Transactions (Economic Agreements) Invalid”, 
according to Article 215 of the Civil Code of Ukraine and Article 207 of the Commercial Code of Ukraine, a 
transaction (agreement) shall be deemed invalid if recognized as such under the law.  

According to Article 215, paragraph 2 of the Civil Code of Ukraine, an invalid transaction (agreement), 
unlike a challenged one, shall be invalid regardless of any court decision on the matter.  

 

SECTION X  
LIABILITY IN THE FIELD OF PUBLIC PROCUREMENT 

 

Article 42. Liability for Infringement of the Requirements of this Law 

1. Members of the procuring entity's (general procuring entity's) tender committee, members of the 
Complaint Review Authority, officers (officials) of the Authorized Body, officers (officials) of authorities in 
charge of the state policy in the field of the treasury services (servicing bank) shall be liable in accordance 
with laws of Ukraine for infringements of requirements of this Law and the regulatory acts developed in 
pursuance of this Law. 
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Comments: 

Kinds of possible liability: 

• Disciplinary (Code of Labour Laws, collective agreement (if any):  

Admonition, no bonus, warning, dismissal.  

• Administrative (Code on Administrative Offences):  

Article 164-2. Infringement of financial laws: 

Charging a fine of eight to fifteen tax-free minimum incomes. Same actions committed by a person who 
was imposed an administrative fine for any of the infringements provided for in paragraph 1 of this 
Article during the last year, shall be punishable by a fine of ten to twenty tax-free minimum incomes. 

Article 164-12. Infringement of budget laws:  

Charging officials a fine of thirty to one hundred tax-free minimum incomes.  

Article 164-14. Infringement of laws on procurement of goods, works and services for budgetary funds: 

Charging officials a fine of seven hundred to one thousand tax-free minimum incomes. Same actions 
committed repeatedly by a person who was imposed an administrative fine for any of the infringements 
provided for in paragraph 1 of this Article within one year following the date of imposing such fine, shall 
be punishable by a fine of one thousand to one thousand five hundred tax-free minimum incomes.  

• Criminal (Criminal Code): 

Ukrainian legislation in force provides for no criminal liability for violations of procurement procedures as 
such.  

Therewith, if the relevant body proves that actions of the chairman, members of the tender committee 
show elements of offence, these officials/officers may be held liable for committing “abuse of office” 
according to Section XVII of the Criminal Code of Ukraine (hereinafter CCU), particularly, according to the 
following Articles: 

- Article 364 (Abuse of authority or office), namely paragraph 1 thereof: punishable by arrest for a term of 
up to six months, or restraint for a term of up to three years, or imprisonment for the same term, with the 
deprivation of the right to occupy certain positions or be engaged in certain activities for a term of up to 
three years, a fine of two hundred and fifty to seven hundred and fifty tax-free minimum incomes and 
with special forfeiture. 

- Article 366 (Forgery in office), namely paragraph 1 thereof: punishable by a fine of up to two hundred 
and fifty tax-free minimum incomes, or restraint for a term of up to three years, with the deprivation of 
the right to occupy certain positions or be engaged in certain activities for a term of up to three years. 

- Article 367 (Neglect of official duty), namely paragraph 1 thereof: punishable by a fine of two hundred 
and fifty to five hundred tax-free minimum incomes, or corrective labour for a term of up to two years, or 
restraint for a term of up to three years, with the deprivation of the right to occupy certain positions or be 
engaged in certain activities for a term of up to three years. 

- Articles on improper advantage (Article 368: accepting offers, promises or gaining improper advantage 
by an official;  

Article 368-2: unjust enrichment). 

The biggest liability for infringement of public procurement laws is provided for in Article 164-14 of the 
Code on Administrative Offences of Ukraine. 

Particularly, procurement of goods, works and services with budgetary funds without application of the 
procedures prescribed by law; application of procurement procedures with the violation of legislation on 
public procurement of goods, works and services with budgetary funds, including execution of tender 
documents (qualification documents) with the violation of legislation on public procurement of goods, 
works and services with budgetary funds, evaluation of bids (qualification proposals) otherwise than 
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based on the criteria and methods of evaluation for the selection of the most advantageous bid 
(qualification proposal) set in the tender documents (qualification documents), concluding a procurement 
contract with the successful bidder for the purchase of goods, works and services with budgetary funds at 
prices and for quantities/volumes which are not compliant with the requirements of the tender 
documents (qualification documents); failure to publish or violation of the procedure of publication of 
information about procurement of goods, works and services with budgetary funds according to the 
requirements of legislation; failure to submit a report on the results of the procedure of procurement of 
goods, works and services according to the procedure prescribed by law, presenting false data in a report 
on the results of procurement procedures; failure to present information, documents and materials in 
cases provided for by law, shall be punishable by a fine imposed on officials of seven hundred to one 
thousand tax-free minimum incomes. 

Same actions committed repeatedly by a person who was imposed an administrative fine for any of the 
infringements provided for in paragraph 1 of this Article within one year following the date of imposing 
such fine, shall be punishable by a fine imposed on officials of one thousand to one thousand five hundred 
tax-free minimum incomes. 

According to Article 10, paragraph 13 of the Law of Ukraine No. 2939-XII of 26 January 1993 “On 
Fundamental Principles of State Financial Control in Ukraine”, state financial control authorities shall be 
authorized, in case of detecting loss caused to the state or controlled enterprise, institution, organization, 
to identify the amount thereof according to the procedure prescribed by law. 

At the same time, according to point 6.21 of the Regulation on the State Financial Inspection of Ukraine 
approved by the Resolution of the Cabinet of Ministers of Ukraine No. 310 of 06 August 2014, SFIU, for 
the purposes of fulfilling its duties, shall be authorized, in case of detecting loss caused to the state or 
controlled entity, to identify the amount thereof according to the procedure prescribed by law. 

Therewith, no methods have yet been approved for determining the amount of loss in the field of public 
procurement. 

At the same time, when investigating material damage (loss), SFIU is governed by the Civil Code of 
Ukraine, the Commercial Code of Ukraine, the Order of the Main Control and Revision Office of Ukraine, 
the Ministry of Internal Affairs of Ukraine, the Security Service of Ukraine, the General Prosecutor’s Office 
of Ukraine No. 346/1025/685/53 of 19 October 2006 “On Approval of the Procedure of Collaboration of 
State Control and Revision Bodies, Bodies of the Prosecutor’s Office and Internal Affairs, the Security 
Service of Ukraine” ( registered with the Ministry of Justice of Ukraine on 25 October 2006 under the No. 
1166/13040).  

According to Article 255, paragraph 1, sub-paragraph 1 of the Code on Administrative Offences of 
Ukraine, notices of infringements under Article 164-14 of the Code on Administrative Offences of Ukraine 
shall be executed by authorized officials of state financial control authorities, AMCU and the Accounting 
Chamber. In practice, however, notices of infringements under Article 164-14 of the Code on 
Administrative Offences of Ukraine are usually executed by authorized officials of state financial control 
authorities that is SFIU and its territorial bodies. 

Administrative cases under Article 164-14 of the Code on Administrative Offences of Ukraine are 
considered by rayon, district, municipal or municipal and rayon courts (Article 221 of the Code on 
Administrative Offences of Ukraine). Therefore, it is court that prescribes sanctions for the head and each 
member of the tender committee in respect of which the infringement notice was executed. 

Therewith, according to Article 38, paragraph 3 of the Code on Administrative Offences of Ukraine, an 
administrative fine for committing offences under Article 164-14 of that Code, may be imposed within 
three months of the day of detection thereof, however, no later than two years of the day of committing 
thereof. 

 
SECTION XI  

FINAL PROVISIONS 
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1. This Law shall become effective from the date of its publication. 

Article 2, paragraph 3, indent 6 of this Law shall be effective until 31 December 2014. 

2. Until the legislation of Ukraine is brought into compliance with this Law, laws and other regulations shall 
apply to the extent they do not contradict this Law. 

3. Procurement procedures for goods, works and services started before the enactment of this Law, shall 
be completed in accordance with the procedures effective before the date of effectiveness of this Law, but 
only within a three-month period. 

Comments: 

This period expired on 20 July 2014.  

4. Amendments shall be introduced into the following legislative acts of Ukraine: 

1) in Article 164-14, paragraph 1, indent 1 of the Code of Administrative Offences of Ukraine (Vidomosti 
Verkhovnoy Rady URSR, 1984, Annex to the issue no. 51, page 1122): the words “failure to undergo training 
or advanced training on the organization and implementation of procurement procedures in accordance 
with the law” shall be deleted; 

2) in the Commercial Code of Ukraine (Vidomosti Verkhovnoy Rady Ukrayiny, 2003, issues no. 18–22, page 
144): 

Article 75, paragraph 1 shall be supplemented with a new indent to read as follows: 

“A state-owned enterprise, its subsidiaries, as well as enterprises, companies, in which 50 per cent of the 
authorized capital or more is owned by state, enterprises or associations of such enterprises, in case of 
procurements, provided that the value of the procurement object is equal to or exceeds the thresholds 
defined in Article 2, paragraph 1 of the Law of Ukraine “On Public Procurement”, shall publish on the web 
portal of the Authorized Body defined by the Law of Ukraine “On Public Procurement” a Report on 
conclusion of a contract for procurement of goods, works and services for the funds of the enterprise, as 
well as information on amendments to the essential terms and conditions thereof no later than seven days 
from the date of signing the contract or the introduction of amendments thereto. The Report shall include: 
name, quantity of goods and place of delivery, type and place of work or type and location of service, 
information on technical and quality characteristics of goods, works and services, name and address of the 
supplier, contractor or provider with which the contract is concluded, the price of a unit of the supplied 
goods, works and services and the amount determined in the contract, the date of the contract, the terms 
of delivery of goods, works and services, and so on;” 

Article 77, paragraph 2 shall be supplemented with a new indent to read as follows: 

“A state-owned commercial enterprise and its subsidiaries as well as enterprises and business associations, 
the authorized capitals of which are 50 per cent or more owned by a state-owned commercial enterprise, in 
case of procurements, and provided that the value of the procurement object is equal to or exceeds the 
thresholds specified in Article 2, paragraph 1 of the Law of Ukraine “On Public Procurement” shall publish 
on the website of the Authorized Body as defined by the Law of Ukraine “On Public Procurement” a Report 
on the conclusion of a contract for procurement of goods, works and services for the funds of the 
enterprise, as well as information on changes in the essential terms of the contract no later than seven days 
from the date of signing the contract or the introduction of amendments thereto. The Report shall include: 
name, quantity of goods and place of delivery, type and place of work or type and location of service, 
information on technical and quality characteristics of goods, works and services, name and address of the 
supplier, contractor or provider with which the contract is concluded, the price of a unit of the supplied 
goods, works and services and the amount determined in the contract, the date of the contract, the terms 
of delivery of goods, works and services, and so on;” 

Article 78, paragraph 9 shall be supplemented with a new indent to read as follows: 

“A municipal unitary enterprise and its subsidiaries as well as enterprises and business associations, the 
authorized capitals of which are 50 per cent or more owned by a municipal enterprise, in case of 
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procurements, provided that the value of the procurement object is equal to or exceeds the thresholds 
specified in Article 2, paragraph 1 of the Law of Ukraine “On Public Procurement” shall publish on the web 
portal of the Authorized Body as defined by the Law of Ukraine “On Public Procurement” a Report on 
conclusion of a contract for procurement of goods, works and services for the funds of the enterprise, as 
well as information on changes in the essential terms of the contract no later than seven days from the 
date of signing the contract or introduction of amendments thereto. The Report shall include: name, 
quantity of goods and place of delivery, type and place of work or type and location of service, information 
on technical and quality characteristics of goods, works and services, name and address of the supplier, 
contractor or provider with which the contract is concluded, the price of a unit of the supplied goods, works 
and services and the amount determined in the contract, the date of the contract, the terms of delivery of 
goods, works and services, and so on;” 

Article 79, paragraph 5 shall be supplemented with a new indent to read as follows: 

“A company, in which the state shareholding exceeds 50 per cent of the authorized capital and its 
subsidiaries, as well as enterprises and companies, in which 50 per cent or more of the authorized capital is 
owned by the entity of the said type, in case of procurements, and provided that the value of the 
procurement object is equal to or exceeds the limits specified in Article 2, paragraph 1 of the Law of 
Ukraine “On Public Procurement” shall publish on the web portal of the Authorized Body as defined by the 
Law of Ukraine “On Public Procurement” a Report on the conclusion of a contract for procurement of 
goods, works and services with the enterprise funds, as well as information on changes in its essential 
terms of the contract no later than seven days from the date of signing the contract or introduction of 
amendments thereto. The Report shall include: name, quantity of goods and place of delivery, type and 
place of work or type and location of service, information on technical and quality characteristics of goods, 
works and services, name and address of the supplier, contractor or provider with which the contract is 
concluded, the price of a unit of the supplied goods, works and services and the amount determined in the 
contract, the date of the contract, the terms of delivery of goods, works and services, and so on;” 

Comments: 

The approved provisions on publication of reports on conclusion of procurement contracts and 
information about amendments to the essential terms and conditions apply to the procurement contracts 
concluded after 20 April 2014. 

The sample form in which such information must be submitted to be published on the web portal of the 
Authorized Body for public procurement has been approved by the Order of MEDT No. 683 of 12.06.2014. 

According to the said Order, a report on the conclusion of a contract for procurement of goods, works and 
services for the funds of the enterprise, as well as information on amendments to the essential terms and 
conditions of the contract shall be published on the web portal of the Authorized Body for public 
procurement according to the procedure of publishing information thereon approved by MEDT, no later 
than seven days from the date of signing the contract or the introduction of amendments thereto by 
economic operators specified in Article 75, paragraph 1, Article 77, paragraph 2, Article 78, paragraph 9 
and Article 79, paragraph 5 of the Commercial Code of Ukraine, if these economic operators make 
procurements and if the value of the procurement contract equals or exceeds the threshold values 
specified in Article 2, paragraph 1 of the Law of Ukraine “On Public Procurement”. 

This information to be published shall be submitted by legal entities other than procuring entities in 
accordance with the Law of Ukraine “On Public Procurement” and “On Peculiarities of Procurement in 
Certain Spheres of Economic Activity”, and shall refer to economic agreements concluded by them 
according to the rules set in the Civil and Commercial Codes of Ukraine providing for spending funds of 
the above-mentioned legal entities with the purpose to purchase goods (works, services). 

 3) in the Law of Ukraine “On Peculiarities of Procurement in Specific Areas of Economic Activity” 
(Vidomosti of the Verkhovna Rada of Ukraine, 2013, issue no. 17, page 148, No. 41, page 551; as amended 
by the Law of Ukraine No. 663-VII of 24 October 2013) 

1) Article 1, paragraph 1 shall read as follows: 
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“1. The terms shall have the following meanings: 

1) “procuring entities”: 

legal persons operating in any of the areas defined in Article 2 of this Law; 

undertakings operating in any of the areas specified in Article 2 of this Law and provided that they meet at 
least one of the following conditions: 

public authorities, the authorities of the Autonomous Republic of Crimea, local self-governing authorities 
own shares of more than 50 per cent in the authorized capital of the entity, or such authorities have the 
majority of votes in the supreme governing body of the entity or the right to appoint more than half the 
members of the executive or supervisory board of the entity; 

the existence of special or exclusive rights; 

2) “special or exclusive rights” shall be understood as the rights granted within the powers of public 
authorities or a local self-governing authorities on the basis of a legal act and/or individual act, which 
restrict the performance of the activities in the areas defined by this Law to one or more persons, which 
significantly affects the ability of others to carry out such activities. The Cabinet of Ministers of Ukraine 
shall establish whether an act involves the existence of special or exclusive rights.” 

2) in Article 2: 

the words “in the areas specified in Article 5 of the Law of Ukraine “On Natural Monopolies”, and /or” in 
indent 1 of paragraph 1 shall be deleted; 

paragraph 3 shall read as follows: 

“3. This Law shall apply to the procurement of goods, works and services by procuring entities to 
implement activities in the areas defined in Article 2 hereof that are: 

partially or fully funded through budgetary funds, provided that the value of goods or services to be 
procured equals to or exceeds UAH 100,000, and the value of works to be procured equals to or exceeds n 
UAH 1,000,000; 

carried out at their own expense, provided that the value of goods or services to be procured equals to or 
exceeds UAH 1,000,000, and the value of works to be procured equals to or exceeds UAH 5,000,000;” 

3) Article 3, paragraph 2 shall be supplemented with a new indent to read as follows: 

“the procuring entity shall publish (for free) on the web portal of the Authorized Body a Report on the 
results of procurement procedure provided for by Article 4, paragraph 1 of this Law within three business 
days of its approval. 

The report on the results of the procurement referred to in Article 4, paragraph 1 shall be approved by the 
procuring entity on a quarterly basis by the 15th day of the month following the reporting period. 

The form of the annual procurement plan and form of the report on the results of procurement procedure 
provided for by Article 4, paragraph of this Law shall be approved by the Authorized Body with due 
consideration of peculiarities outlined in this Law;” 

4) in Article 4: 

sub-paragraphs 5 and 6 of paragraph one shall be amended to read as follows: 

“5) goods, works and services in whole or in part by budgetary funds, provided that the value of the 
procurement object (goods/services) does not exceed UAH 100,000 (UAH 1,000,000 for works); 

6) goods, works and services at their own expense, provided that the value of the procurement object 
(goods/services) does not exceed UAH 1,000,000 (UAH 5,000,000 for works);” 

paragraphs 2 and 3 shall be deleted; 

5) in the text of the Law the words "public funds" in all cases shall be replaced with the words “budgetary 
funds" in respective cases. 
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5. 5. The following provisions shall be repealed: 

1) the Law of Ukraine “On Public Procurement” (Vidomosti of the Verkhovna Rada of Ukraine, 2010, issue 
no. 33, page 471, No. 35-36, page 491, No. 46, page 548, 2011, No. 29, page 272, No. 30, page 282, page 
283, No. 33, page 336, No. 39, page 396; 2012, No. 12-13, page 81, No. 18, page 156, No. 29, page 345, No. 
41, page 492, No. 50, page 564; 2013, No. 7, page 63, No. 8, page 75, No. 15, page 107, No. 17, page 148, 
page 155, No. 18, page 165, page 168, No. 19-20, page 184, page 187, No. 25, page 249, No. 30, page 340, 
No. 32, page 409, No. 36, page 469, No. 41, page 551; 2014, No. 1, page 5, No. 4, page 61, No. 10, page 113; 
as amended by the Law of Ukraine No. 399-VII of 04 July 2013, No. 663-VII of 24 October 2013, No. 879-VII 
of 13 March 2014, No. 1156-VII of 25 March 2014); 

2) the Law of Ukraine “On Public Procurement for Meeting Priority State Needs” (Vidomosti of the 
Verkhovna Rada of Ukraine, 1996, issue no. 3, page 9; 2000, No. 4, page 28, 2003, No. 30, page 247, 2006, 
No. 14, page 118, 2010, No. 33, page 471, 2011, No. 45, page 486, 2013, No. 17, page 148, No. 22, page 
216; 2014, No. 4, page 61); 

3) the Resolution of the Verkhovna Rada of Ukraine "On the Procedure of Bringing the Law of Ukraine " On 
Supplies of Goods for State Needs” into Force” (Vidomosti of the Verkhovna Rada of Ukraine , 1996 , issue 
No. 3 , page 10). 

Comments: 

The Final Provisions abolished the Law of Ukraine “On Public Procurement for Meeting Priority State 
Needs” according to which, since Ukraine became independent, the Cabinet of Ministers of Ukraine 
annually prepared and approved public procurement indicators for the top priority areas (education, 
science, geological exploration and mining, procurement of precious metals, etc.). The relevant draft 
resolution, proposed by main administrators of budgetary funds, was prepared by MEDT and approved 
by the Ministry of Finance of Ukraine. While during the first years when public order was determined it 
was an important leverage of public regulation of economy, which, in particular, envisaged almost 
guaranteed financing of all the planned indicators, since mid 2000’, after reforming the budget and public 
procurement legislation, this procedure was transformed into a purely technical job with almost no 
practical or regulatory effect. That is why today each administrator of budgetary funds prepares its 
budgets itself based on the indicators approved by the state programs, the State Budget for a current 
year, and ensures execution thereof within the available allocations.  

6. The Cabinet of Ministers of Ukraine shall: 

within ten days of the effective date of this Law: 

bring its regulatory legal acts in compliance with this Law; 

cause ministries and other central executive authorities to bring their regulatory and legal acts in 
compliance with this Law; 

cause regulatory and legal acts required for the implementation of provisions of this Law to be adopted; 

within two months of the effective date of this Law develop and submit to the Verkhovna Rada of Ukraine 
the draft Law on e-procurement. 

  
City of Kyiv  

10 April 2014  
No. 1197 -VII 
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PART II 

 

Commentary to the Law of Ukraine “On Peculiarities of Procurement in 
Certain Spheres of Economic Activity” No. 4851-VI of 24 May 2012 

 
 

This Law establishes the legal and economic principles of the procurement in certain spheres of economic 
activities as defined in this Law. 

Comments: 
For the sake of brevity, this Law will be referred to in the comments as the Utilities Law. 

 
SECTION I  

GENERAL PROVISIONS 

Article 1. Definitions 

1. The terms used in this Law shall have the following meaning: 

1) “procuring entities” shall mean: 

legal entities operating in the areas as specified in  Article 2 of this Law; 

undertakings operating in any of the areas as specified in Article 2 of this Law, provided that they meet at 
least one of the following conditions: 

public authorities, the authorities of the Autonomous Republic of Crimea, bodies of local self-government 
own a share of more than 50 per cent in the authorized capital of the economic entity, or such authorities 
have the majority of votes in the supreme governing body of the economic entity or the right to appoint 
more than a half of the members of the economic entity’s executive or supervisory board; 

existence of special or exclusive rights; 

2) “special or exclusive rights” shall be understood as the rights granted within the limits of the powers of a 
public authority or a body of local self-government on the basis of a legal act and/or a legal act of individual 
action that limit the performance of the activities in the areas as defined by this Law to one or more 
persons, which significantly affects the ability of other persons to carry out activities in the specified areas. 
Peculiarities of determination of the specified acts as those that provide for the existence of special or 
exclusive rights shall be established by the Cabinet of Ministers of Ukraine. 

Comments: 

The concept of a special or exclusive right, especially in the context of public procurement, is new for 
Ukraine and originates from the EU law. 

First of all, the concept of a special or exclusive right is mentioned in the main source of the EU law — the 
Treaty on European Union. 

In accordance with Articles 101 through 109 of the Treaty, private undertakings which have been granted 
special or exclusive rights by the government are actually deemed to be equal to public undertakings and 
together they form a group of economic entities having special ties with the public sector based on 
special legal and administrative mechanisms. Such approach is justified by significant importance and 
effect of economic activities of these undertakings on the State/society, in particular as suppliers of the 
so called services of general economic interest.  

Unlike the European Utilities Directive 17/2004/EC establishing procurement rules for public and private 
undertakings possessing special or exclusive rights, Article 1, paragraph 1, indent 2 of the Utilities Law 
contains a reference rule providing for approval, by the separate decision of the Cabinet of Ministers of 

http://zakon1.rada.gov.ua/laws/show/4851-17#n15
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Ukraine, of peculiarities of determination of the specified acts as those that provide for the existence of 
special or exclusive rights. 

In any case, specific criteria for the determination of existence of special or exclusive rights (including in 
the form of a legal act or an administrative act that may create such rights) in the context of the Utilities 
Law may be formulated based on reverse-reasoning method, i.e. by defining cases when a 
special/exclusive right does not exist. 

Therefore, a special/exclusive right does not exist in case when: 

1) relevant activities may be carried out by any economic entity and the right is aimed only at facilitating 
such activities (land access right, the right to store equipment on motor roads and even the right to 
mandatory land acquisition), provided that everyone has a de facto equal opportunity to obtain such 
rights; 

2) the right constitutes a condition for carrying out certain activities, but it is automatically granted to 
everyone willing to obtain it as a kind of a formality (most cases of licensing, for instance, licenses for 
different construction works, for rendering taxi services, etc.); 

3) the right constitutes a condition for carrying out certain activities, but is granted pursuant to the 
method that includes: 

- open acceptance of applications accessible to all interested undertakings; 

- the right is granted based on objective criteria, thus leaving less possibility for the Authorized Body’s 
discretion. 

In particular, it may be the case when local authorities select local suppliers of transport services, apart 
from municipal transport (for instance, buses and minibuses for short- and medium-distance carriage), by 
means of the competitive procedure or select suppliers of certain utilities (for instance, garbage removal 
services). 

However, when the State or local authorities grant by their decision rights to carry out certain activities 
directly and solely to one or several economic entities, eliminating or significantly restricting the 
possibility to carry out such activities for other entities, it shall be considered as granting special or 
exclusive rights. The relevant examples for Ukraine are: 

- formal licensing of electricity distributors and suppliers possessing a technical (natural) monopoly as 
confirmed by the license; 

- operation of a telecommunication network for rendering general access services (Ukrtelecom’s private 
natural monopoly). 

2. Other terms shall be used as defined in the Law of Ukraine “On Public Procurement”. 

Article 2. Scope of the Law 

1. This Law shall apply to the entities which are considered procuring entities in accordance with Article 1 of 
this Law carrying out activities in the following areas: 

ensuring heat generation, transportation and supply; 

ensuring generation, transfer, distribution, sale, acquisition and supply of electricity as well as centralized 
controlled (operative-technological) management of the Unified Energy System of Ukraine; 

ensuring production, transportation and supply of potable water; 

ensuring operation of the centralized sewerage system; 

rendering public railway transport services; 

ensuring operation of the city electric transport and maintenance of its facilities for rendering transport 
services; 

rendering services of bus terminals, ports and airports; 

http://zakon1.rada.gov.ua/laws/show/1197-18
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rendering air navigation services for aircrafts; 

rendering postal services; 

geological survey (including pilot development of deposits) of oil and gas bearing formations, deposits of 
coal and other kinds of solid fuel; 

ensuring operation and maintenance of fixed telecommunication networks of general use or rendering 
general access telecommunication services; 

ensuring transportation, storage and processing of crude oil and oil products; 

ensuring functioning of the day-ahead electricity market, balancing market and ancillary services market as 
well as rendering services of the system operator, accounting administrator, commercial accounting 
administrator, market operator and guaranteed buyer in accordance with the Law of Ukraine “On Principles 
of Functioning of the Electricity Market of Ukraine”; 

rendering ancillary services in the ancillary services market as well as competition improvement services in 
accordance with the Law of Ukraine “On Principles of Functioning of the Electricity Market of Ukraine”. 

2. The procuring entities shall make procurements in accordance with the Law of Ukraine “On Public 
Procurement” taking into account the peculiarities set in this Law. 

The procuring entities shall make procurements at public expense as defined in Article 1, paragraph 1, sub-
paragraph 4 of the Law of Ukraine “On Public Procurement” and at the expense of legal entities carrying 
out activities in the areas defined in this Law (hereinafter referred to as “own funds”). 

3. This Law shall apply to the procurements by the procuring entities of goods, works and services to ensure 
their activities in the areas as defined in Article 2 of this Law which are 

partially or fully funded through budgetary funds, provided that the value of goods or services to be 
procured equals to or exceeds UAH 100,000, and the value of works to be procured equals to or exceeds n 
UAH 1,000,000; 

Comments: 

In accordance with Article 2, paragraph 1, sub-paragraph 11 of the Budget Code of Ukraine, “budgetary 
funds” (the State Budget funds) shall mean budget revenues and expenses due in accordance with the 
law at the level of the State Budget and local budgets (oblast budget, rayon budget, city budget, 
settlement or city district budget). 

Unlike the Law which establishes thresholds for the procurement object value net of VAT, the Utilities 
Law establishes the total value of procurement of goods, works and services, i. e. including the tax as the 
value payable under the procurement contract. Thus, the value of procurement is the actual amount, 
including taxes and levies, which the procuring entity plans to spend in the context of the Utilities Law. 

financed through their own funds, provided that the value of goods or services to be procured equals or 
exceeds UAH 1,000,000, and the value of works to be procured is equal to or exceeds UAH 5,000,000. 

Comments: 

In this indent it goes only about own funds, i. e. funds received as a result of economic activities. In case 
when the procuring entity has obtained budgetary funds as a result of its participation in the 
procurement procedures, in accordance with the Law of Ukraine “On Public Procurement”, such funds 
shall also be considered its own funds. 

 

SECTION II  
PECULIARITIES OF PROCUREMENT 

Article 3. Disclosure and Publication of Procurement Data 

http://zakon1.rada.gov.ua/laws/show/663-18
http://zakon1.rada.gov.ua/laws/show/663-18
http://zakon1.rada.gov.ua/laws/show/1197-18
http://zakon1.rada.gov.ua/laws/show/1197-18
http://zakon1.rada.gov.ua/laws/show/4851-17#n15
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1. Disclosure and publication of procurement data shall be made in accordance with the procedure and 
timeframes as established by the Law of Ukraine “On Public Procurement” with an account of the 
peculiarities as provided in section two of this Article. 

2. The annual procurement plan (if any) and changes thereto shall be made public free of charge on the 
Authorized Body’s web portal within five business days from the date of approval of the annual plan or 
changes thereto. The procuring entities shall not be obliged to send the annual plan and changes thereto to 
the Authorized Body or the State Treasury Service. 

As a result of the procurements as provided in paragraph 1 of Article 4 of this Law, the procuring entity 
shall make public the report on the results of the procurements on the Authorized Body’s web portal (free 
of charge) within three business days after the date of its approval. 

The report on the results of the procurements as provided in paragraph 1 of Article 4 shall be approved by 
the procuring entity on a quarterly basis not later the 15th day of the month following the reporting period. 

The standard form of the annual procurement plan and the standard form of the report on the results of 
the procurements as provided in paragraph 1 of Article 4 of this Law shall be approved by the Authorized 
Body with an account of peculiarities as provided in this Law. 

Comments: 

It is important to note that the report on the results of the procurements as provided in paragraph 1 of 
Article 4 refers to the procurements made without application of the procurement procedures as provided 
in the Law of Ukraine “On Public Procurement”, i. e. actually all procurements (irrespective of their value) 
without application of procurement procedures made by the economic entity during the year. These 
reports shall be made public on the Authorized Body’s web portal in “Reports on the Results of the 
Procurements” section. The standard form of the report has been approved by the Order of the Ministry 
of Economic Development and Trade No. 1106 of 15 September 2014. 

Article 4. Procurements Made without Application of the Procurement Procedures as Provided in the Law 
of Ukraine “On Public Procurement” and This Law 

1. The procuring entities shall not apply the procedures provided for in the Law “On Public Procurement” 
and this Law in case of procurement of: 

1) goods, works and services directly produced, performed or rendered solely to provide for their activities 
in the areas as defined in Article 2 of this Law: 

through their subsidiaries; 

through enterprises and economic partnerships where the procuring entity owns 50 and more per cent in 
the authorized capital; 

through enterprises and economic partnerships which own 50 and more per cent in the authorized capital 
of the procuring entity making the procurement at its own expense; 

through enterprises and institutions within the framework of the unified production and technological 
complex of public railway transport and through economic partnerships, 100 per cent of shares (interest, 
participatory shares) of which belong to the State and the activities of which are aimed at providing for 
carriage process; 

Comments: 

In this sub-paragraph it goes only about procurement of goods, works and services directly produced, 
performed or rendered by the above-mentioned undertakings under the decisive influence of the 
procuring entity only to provide for their activities in the areas defined in Article 2 of the Utilities Law. 
The inherent feature of these procurements is a closed character of interrelated technological processes 
and deep internal cooperation during production and sale of the end product.  

2) fuel and energy resources for generation of electricity and heat and for geological survey of mineral 
deposits (including unirradiated fuel elements (fuel pins) for nuclear reactors); 

http://zakon1.rada.gov.ua/laws/show/1197-18
http://zakon1.rada.gov.ua/laws/show/4851-17#n40
http://zakon1.rada.gov.ua/laws/show/4851-17#n40
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Comments: 

In accordance with the Law of Ukraine “On Energy Saving”, “fuel and energy resources” shall mean all 
natural and processed types of fuel and energy used in the national economy. 

In the context of this sub-paragraph, it goes about fuel and energy resources used for generation of 
electricity and heat (in particular, gas, coal, oil, unirradiated fuel elements (fuel pins)) and for geological 
survey of mineral deposits. 

3) goods intended for resale to the third parties, provided that the procuring entity does not occupy a 
monopoly (dominant) position in the market of such goods and other economic entities are free to sell 
them under the same conditions; 

Comments: 

In accordance with Article 12, paragraph 1 of the Law of Ukraine “On Protection of Economic 
Competition”, an economic entity shall be deemed to occupy a monopoly (dominant) position in the 
product market if: 

it has no competitors in the given market; 

it is not exposed to substantial competition due to restricted access of other economic entities to the 
purchase of raw and other materials and sale of products, existence of barriers to other economic 
entities’ access to the market, existence of privileges or other circumstances. 

When applying this provision, it is necessary to take account of the fact that the Law defines the market 
of a product (product market) as a sphere of circulation of a product (substitute products) for which there 
is demand and supply during a certain period of time and within a certain territory. In the context of the 
Law, “product” shall be understood as any asset in economic circulation, including goods, works, services 
and documents confirming obligations and rights (in particular, securities). 

The position of an economic entity shall be considered as a monopoly (dominant) position if its share in 
the product market exceeds 35 per cent unless it proves that it is exposed to substantial competition (Art. 
12, paragraph 2 of the Law). 

The position of an economic entity may also be considered as a monopoly (dominant) position if its share 
in the product market is equal to or less than 35 per cent, but it is not exposed to substantial competition, 
in particular, due to comparatively small market shares of competitors (Art. 12, paragraph 3 of the Law). 

Thus, a monopoly (dominant) position is characterized by several features allowing its differentiation 
from a non-dominant position of economic entities in the market. First of all, the monopoly position may 
be occupied only by economic entities engaged in production or sale of a certain product, consequently, it 
may be established only in a certain product market. The inherent characteristic of the monopoly position 
is allowing an economic entity to influence the competitive environment in a certain product market. The 
formal characteristic of the monopoly position of the economic entity is possession of a certain share in 
the given product market. 

4) raw hydrocarbons, oil products for further processing and sale as well as related and required ancillary 
services, such as processing, production, transportation, freight, insurance, movement, cargo 
transportation, storage, loading/offloading, quality and quantity inspection, customs brokerage services, 
information and analysis services in respect of market prices and stock exchange quotations, financial 
services, services of stock exchanges, auctions and electronic tendering systems. 

Comments: 

Here it goes about oil, natural gas, bituminous coal and petrochemical products (such as mazut, oil 
lubricant, gasoline, gas oil, diesel fuel etc.) purchased by enterprises for further processing as well as 
about listed necessary ancillary services (exhaustive list).  

5) goods, works and services financed in full or partially through budgetary funds, provided that the value 
of goods and services to be procured does not exceed UAH 100,000, and the value of works to be procured 
does not exceed UAH 1,000,000; 
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Comments: 

It is important to note that, irrespective of the amount of own funds which is planned to be spent on the 
procurement, if budgetary funds have been allocated for the procurement and the amount of the 
procurement exceeds UAH 100,000, the procuring entity shall apply procurement procedures in 
accordance with the Law of Ukraine “On Public Procurement”. 

6) goods, works and services financed through their own funds, provided that the value of goods and 
services to be procured does not exceed UAH 1,000,000, and the value of works to be procured does not 
exceed UAH 5,000,000; 

7) goods, works and services if a single seller (supplier, contractor) of such goods, works and services has 
been designated by special laws. 

Comments: 

In particular, in accordance with the Resolution of the Cabinet of Ministers of Ukraine of 27 December 
2001 No. 1729 “On Supplying Consumers with Natural Gas”, the National Joint Stock Company “Naftogaz 
of Ukraine” shall be an authorized entity responsible for formation of natural gas resources for 
households and consumers of Ukraine and shall provide the guaranteed suppliers with the required 
amount of natural gas. Natural gas shall be sold: 

for the purpose of provision for the needs of undertakings and organizations financed from the State 
Budget and local budgets by economic entities having a license for natural gas supply as per regulated 
tariff; 

 for the purpose of provision for the needs of economic entities generating heat, including unitized 
(modular) heating stations, roof-mounted and attached heating stations, by NJSC “Naftogaz of Ukraine” 
and economic entities supplying natural gas as per regulated tariff. 

 

8) goods, works and services if their prices (tariffs) are approved by collegial authorities or other authorities 
within their powers or are determined in accordance with the procedure as established by the above-
mentioned authorities, including cases when such prices are determined by auctions; 

Comments: 

Relations arising during price formation, fixing and application as well as the state control (supervision) 
and monitoring in the field of pricing are regulated by the Law of Ukraine “On Prices and Pricing”. In 
accordance with Article 12 thereof, government regulated prices shall be established for the goods 
producing a decisive influence on the general price level and dynamics, being of essential social 
importance as well as for the goods produced by entities which occupy a monopoly (dominant) position in 
the market. In accordance with section one of Article 16 thereof, the bodies of state control (supervision) 
and monitoring in the field of pricing shall include: the central executive authority implementing 
government price control policy; other bodies as designated by the law. 

The bodies authorized to establish prices (tariffs) in relevant spheres include: the National Commission for 
State Regulation of Communications and Informatization, the National Commission for State Regulation 
of Energy, the National Commission for State Regulation of Public Utilities. 

The procedure for procurement by auctions is governed by separate regulations.  

In particular, the Resolution of the Cabinet of Ministers of Ukraine of 11 February 2010 No. 108 “Certain 
issues concerning sale of military movable property” establishes the procedure for sale of military 
movable property owned by the Armed Forces (hereinafter referred to as the “property”) in the internal 
market. The lists of such property have been approved in accordance with the Regulations on the 
Procedure for alienation and sale of military property owned by the Armed Forces as approved by the 
Regulation of the Cabinet of Ministers of Ukraine of 28 December 2000 No. 1919.  

The Resolution of the Cabinet of Ministers of Ukraine of 11 July 2002 No. 985 establishes the Procedure 
for disposal of property forfeited pursuant to a court judgement and transferred to the bodies of the 
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State Execution Service. In accordance with clause 1 of the Procedure, the disposal of property forfeited 
pursuant to a court judgment and transferred to the bodies of the State Execution Service, apart from the 
property withdrawn from circulation in accordance with the law, shall be made through its sale by public 
tender or auction on a commission basis. 

The procurements covered by sub-paragraph 8 of this Article may also include purchases of goods on 
particularly advantageous terms, from either a supplier which went bankrupt, is definitively winding up 
its business activities, under arrangement with creditors or liquidators of a bankruptcy or in other cases 
under the law of Ukraine.  

9) goods, works and services under agreements on product distribution as signed in accordance with the 
Law of Ukraine “On Agreements on Product Distribution”. 

Comments: 

In accordance with Article 4 of the Law of Ukraine “On Agreements on Product Distribution”, under the 
agreement on product distribution one party, Ukraine (hereinafter referred to as the “State”), shall 
entrust the other party, the investor, with mineral exploration, survey and extraction to be carried out 
within the determined period and on the determined subsoil site (sites) and with execution of works as 
related to the agreement, and the investor shall undertake to perform entrusted works at its own risk 
and expense with further reimbursement of expenses and payment (remuneration) in the form of a 
portion of profitable products.  

Thus, in this sub-paragraph it goes about purchase of goods, works and services necessary for the 
investor’s fulfilment of the agreement on product distribution as signed in accordance with the Law of 
Ukraine “On Agreements on Product Distribution”. 

10) goods and services in the day-ahead market, balancing market and ancillary services market in 
accordance with the Law of Ukraine “On Principles of Functioning of the Electricity Market of Ukraine”; 

11) electricity as bought and sold in the electricity market by the guaranteed buyer, market operator, 
system operator, the balance responsible party within the balancing group, the balance responsible party 
within the balancing group of producers as per “green” tariff; 

12) services of the system operator, accounting administrator, commercial accounting administrator, 
market operator, guaranteed buyer in accordance with the Law of Ukraine “On Principles of Functioning of 
the Electricity Market of Ukraine”; 

13) competition improvement services in accordance with the Law of Ukraine “On Principles of Functioning 
of the Electricity Market of Ukraine”. 

Comments to sub-paragraph 10 through 13: 

In accordance to the definitions provided in Article 1 of the Law of Ukraine “On Principles of Functioning 
of the Electricity Market of Ukraine”: 

“product in the day-ahead electricity market (electricity product)” shall mean a standard hourly volume 
of electricity sold (acquired) during the day-ahead tender in accordance with the day-ahead market rules;  

“balancing electricity market (balancing market)” shall mean a market organized by the system operator 
for the purpose of balancing volumes of electricity generation (supply), import, consumption and export, 
regulation of system restrictions within the Unified Energy System of Ukraine and financial regulation of 
electricity imbalances”; 

“balancing group of producers as per “green” tariff shall mean a balancing group, in which the balance 
responsible party is the guaranteed buyer”; 

“ancillary services market” shall mean a system of relations arising from acquisition by the system 
operator of ancillary services from the suppliers of ancillary services”; 

“ancillary services” shall mean services as defined by this Law and market rules and acquired by the 
system operator from the suppliers of ancillary services to ensure sustainable and reliable operation of 
the Unified Energy System of Ukraine and quality of electricity pursuant to the established standards”. 

http://zakon1.rada.gov.ua/laws/show/1039-14
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The above-mentioned Law also provides definitions of the following terms: system operator, accounting 
administrator, commercial accounting administrator, market operator, guaranteed buyer and other 
terms. 

Thus, sub-paragraphs 10 through 13 provide for the procuring entities’ possibility to purchase electricity 
products and ancillary services exclusively within the framework of the Law of Ukraine “On Principles of 
Functioning of the Electricity Market of Ukraine”.  

 

SECTION III  
FINAL PROVISIONS 

1. This Law shall become effective from the date of its publication. 

2. Procurement procedures started before the enactment of this Law shall be completed in accordance 
with the Law of Ukraine “On Public Procurement”. 

3. Amendments shall be introduced into the following laws of Ukraine: 

2) Article 10, paragraph 3 of the Law of Ukraine “On Natural Monopolies” (Vidomosti Verkhovnoi Rady 
Ukrainy, 2000, No. 30, p. 238; 2007, No. 9, p. 67; 2011, No. 34, p. 343) shall be repealed; 

 
President of Ukraine V. YANUKOVYCH 

City of Kyiv  
24 May 2012  
No. 4851-VI 
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PART III 

 

Commentary to the public procurement secondary legislation 

 

Key regulations, which, together with the Laws of Ukraine “On Public Procurement” and “On Peculiarities of 

Public Procurement in Certain Spheres of Economic Activities”, form legal framework for regulation of the 

public procurement sector, include 3 resolutions of the Cabinet of Ministers of Ukraine and 8 orders of the 

Ministry of Economic Development and Trade of Ukraine developed to ensure implementation of Article 8 

of the Law.  

In particular, they include: 

Resolution of the Cabinet of Ministers of Ukraine: 

 of 4 July 2012 No. 602 “On Approval of the Procedure for Nomination of General Procurement 
Entities and the Interaction of Procuring Entities with the General Procuring Entities under 
Framework Agreements”; 

 of 4 July 2012 No. 603 “On Peculiarities of Performance of Framework Agreements”; 

 of 28 July 2010 No. 773 “On Establishing a Fee for Filing a Complaint in Accordance with Article 18 
of the Law of Ukraine “On Public Procurement””. 

Orders of the Ministry of Economic Development and Trade of Ukraine: 

 of 15 September 2014 No. 1106 “On Approval of Forms of Documents in the Sphere of Public 
Procurement” 

 of 25 June 2014 No. 743 “On Approval of the Procedure of Placing Information to be Published on 
the Web Portal of the Authorized Body for Public Procurement”; 

 of 24 April 2012 No. 503 “On Approval of the List of Goods and Services That May Be Procured under 
Framework Agreements”; 

 of 24 April 2012 No. 504 “On Peculiarities of Conclusion of Framework Agreements”; 

 of 19 October 2011 No. 155 “On Public Procurement Monitoring”; 

 of 26 July 2010 No. 916 “On Approval of a Sample of a Tender Committee Charter”;  

 of 26 July 2010 No. 919 “On Approval of Standard Tender Documents”; 

 as of 26 July 2010 No. 921 (as amended) “On approval of Procedure of Determination of the 
Procurement Object”. 

Apart from the specified documents, there are a lot of resolutions of the Cabinet of Ministers of Ukraine and 
orders of other government authorities concerning public procurement. Almost all of them have been 
mentioned in the Comments on respective articles of the PPL and the Utilities Law.  

In addition, during the preparation of the Commentary, the Resolution of the Cabinet of Ministers of 
Ukraine “On Approval of Considerations for the Use of Electronic Means during Procurement Procedures” 
and a new version of the Order of the Ministry of Economic Development and Trade of Ukraine “On 
Approval of Standard Forms of Public Procurement Documents” were pending approval. 

Main provisions of the secondary legislation regulating the public procurement sector are considered 
below.  

1. The Resolution of the Cabinet of Ministers of Ukraine of 4 July 2012 No. 602 “On Approval of the 
Procedure for Nomination of General Procurement Entities and the Interaction of Procuring Entities with 
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the General Procuring Entities under Framework Agreements” developed to ensure implementation of 
Article 13 of the PPL establishes the mechanism for determination of general procuring entities and 
cooperation of procuring entities with the general procuring entity under framework agreements during 
the procurement of goods and/or services pursuant to the List of goods and services that may be procured 
under framework agreements (hereinafter referred to as the “List”) as approved by the Ministry of 
Economic Development and Trade of Ukraine. 

In matter, the Resolution is composed of two sections: Nomination of the General Procuring Entity and 
Cooperation of Procuring Entities with the General Procuring Entity. 

It is important to note that the requirements of the above-mentioned Procedure (in particular, concerning 
the substantiation of economic expediency of determination of the general procuring entity) refer only to 
the case when the procurement procedure under the framework agreement is applied by the general 
procuring entity.  

In all other cases, any procuring entity in the context of the Law shall have the right to apply the 
procurement procedures as provided in section one of Article 13 of the Law for the purpose of conclusion 
of framework agreements during purchases of goods and services pursuant to the List as approved by the 
Order of the Ministry of Economic Development and Trade of Ukraine of 24 April 2012 No. 503. Moreover, 
when applying such procurement procedure involving conclusion of the framework agreement by the 
procuring entity, no additional substantiations or other requirements shall be imposed on the procuring 
entity, except for compliance with special rules of sections three through six of Article 13 of the Law, the 
Resolution of the Cabinet of Ministers of Ukraine of 4 July 2012 No. 603 “On Peculiarities of Performance of 
Framework Agreements” and the Order of the Ministry of Economic Development and Trade of Ukraine of 
24 April 2012 No. 504 “On Peculiarities of Performance of Framework Agreement”. 

2. The Resolution of the Cabinet of Ministers of Ukraine of 4 July 2012 No. 603 “On Peculiarities of 
Performance of Framework Agreements” has also been developed to ensure implementation of Article 13 
of the PPL and establishes peculiarities of framework agreement conclusion depending on the number of 
participants in the agreement and on the contents of the essential terms of the procurement contract as 
determined in the framework agreement.  

Unlike the Resolution of the Cabinet of Ministers of Ukraine of 4 July 2012 No. 602 which, in fact, only 
concerns the general procuring entities’ activities, this Resolution establishes general rules for framework 
agreement conclusion also covering the procuring entities which apply the mechanism for procurement 
under framework agreements.  

The key peculiarity of fulfilment of the framework agreement with a single participant, depending on the 
completeness of the contractual terms, is the need for conducting additional negotiations with the 
participant in case when not all essential terms of the procurement contract have been determined in the 
framework agreement. If the essential terms have been established in advance, the contract shall be 
deemed signed following the submission by the procuring entity of a proposal to comply with these terms 
to the participant and receipt of the participant’s written consent. 

The fulfilment of the framework agreement with several participants under the same conditions (when not 
all essential terms of the procurement contract have been determined in the framework agreement) is 
characterized by the need for conducting a competitive selection among the participants in the respective 
framework agreement.  

It is important to note that the procedure for such selection shall be established by the procuring entity in 
the framework agreement. The bids may be evaluated based on the criteria as provided in Article 28 of the 
PPL. However, an important peculiarity of such selection is that the weighting of the price criterion shall not 
be less than 90 per cent. 

The Resolution also determines peculiarities concerning introduction of changes to the procurement 
contracts, in accordance with which the change in the essential terms of the procurement contract shall not 
result in the change of the terms of the framework agreement under which the contract has been signed. 
One more important peculiarity: the timeframes for conclusion of the procurement contract as defined in 
Article 31 of the Law of Ukraine “On Public Procurement” shall not apply to conclusion of procurement 

http://zakon2.rada.gov.ua/laws/show/2289-17
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contracts under framework agreements. 

Another important feature concerns the procedure for making public information on the framework 
agreement under which the procurement contract has been signed.  

In addition to the announcement of the procurement procedure results and the report on the results of the 
procurement procedure, the procuring entity shall also publish on the web portal the announcement 
containing information about the framework agreement under which the procurement contract has been 
signed. This announcement shall be made public after the procuring entity has signed the respective 
procurement agreement, but before the date of publication of the announcement of the procurement 
procedure results. 

Finally, the last important peculiarity of the Resolution concerns the right of the procuring entity to refuse 
to fulfil the framework agreement in accordance with the law and/or under the terms of the framework 
agreement. In this case, the procuring entity shall send a written notice of refusal from the framework 
agreement to the persons who signed the agreement not later than ten days before the date of refusal and 
shall, within the specified period, submit the notice for publication on the Authorized Body’s web 
portal. The absence of further need for procurement due to objective reasons (substantial funding cuts, 
liquidation or substantial change in the structure (stuff reduction) of the procuring entity etc.) may 
constitute the grounds for refusal. 

3. The Resolution of the Cabinet of Ministers of Ukraine of 28 July 2010 No. 773 as developed to ensure 
implementation of Article 18 of the PPL establishes the amount to be charged for filing a complaint with 
the Complaint Review Authority. In particular, the Resolution provides that a filing fee shall be charged in 
the amount of UAH 5,000 in case of challenging the procedure for procurement of goods or services and 
UAH 15,000 in case of challenging the procedure for procurement of works.  

4. The Order of the Ministry of Economic Development and Trade of Ukraine of 25 June 2014 No. 743 
approves the Procedure for publication of information to be made public on the web portal of the 
Authorized Body for Public Procurement (hereinafter referred to as the “Procedure”).  

In accordance with the Procedure, information to be made public shall be submitted by the procuring 
entity/economic entity in electronic format using the automated workstation of the procuring 
entity/economic entity. However, in accordance with clause 5 of the Procedure, the contents of 
information to be published which has been submitted in electronic format using the automated 
workstation of the procuring entity, but not in the format of electronic documents pursuant to the Laws of 
Ukraine “On Electronic Documents and Procedures”  and “On Electronic Digital Signature” shall be 
confirmed in writing. Therefore, the procuring entities which cannot submit documents in electronic format 
(in particular, it envisages obtaining an electronic signature) shall provide copies of all documents 
submitted for publication.  

In fact, in accordance with the Order of Zovnishtorgvydav Ukrainy SE (enterprise responsible for the web 
portal content) of 08 May 2014 No. 33 “On Approval of the Temporary Procedure for Operation of the 
Authorized Body’s Public Procurements Web Portal” (published on the Authorized Body’s web portal), at 
present there are 3 possible ways of making information public: 

- using a free automated workstation of the procuring entity for submission of the Information to the Web 
Portal (the Procuring Entity’s Web Service); 

- by means of such service as the automated workstation of the procuring entity with advanced functions 
for submission of the Information to the Web Portal (Procuring Entity’s Profile); 

- by means of such service as the automated workstation of the procuring entity for submission of the 
Information in the form of electronic documents in accordance with the Laws of Ukraine “On Electronic 
Documents and Procedures” and “On Electronic Digital Signature” with advanced functions for submission 
of such Information to the Web Portal (Procuring Entity’s Profile with EDS). 

It is important to note that the last two ways of publication are fee-based, which does not comply with 
Article 10 of the PPL providing for a free of charge publication of the public procurement data. 

http://www.tender.me.gov.ua/
http://zakon2.rada.gov.ua/laws/show/851-15
http://zakon2.rada.gov.ua/laws/show/852-15
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In addition, the Enterprise may accept the Information using the automated workstation of the Web Portal 
Operator. When using this service, the procuring entity shall in person submit the information to be 
published in writing to Zovnishtorgvydav Ukrainy SE. 

In accordance with the above-mentioned Order of Zovnishtorgvydav Ukrainy SE, the information shall be 
accepted for processing by the Enterprise every day (except Saturday and Sunday) from 8:30 till 14:00. The 
time for acceptance of the Information submitted by means of “Procuring Entity’s Profile” and “Procuring 
Entity’s Profile with EDS” fee-based services may be extended if the Enterprise has the technical capability. 

In accordance with clause 9 of the Procedure, Zovnishtorgvydav Ukrainy SE shall ensure publication of the 
information submitted by the procuring entity/economic entity for publication on the web portal within 
three business days following the day of submission of such information by the procuring entity/economic 
entity. 

In accordance with clause 8 of the Procedure, the Administrator of the Web Portal may, within two 
business days, refuse to publish the information submitted by the procuring entity due to identified non-
compliance of this information with the standard forms of the public procurement documents as approved 
by the Ministry of Economic Development and Trade of Ukraine. In such case, the repeated publication of 
the corrected information shall also be made within three business days. 

5. The Order of the Ministry of Economic Development and Trade of Ukraine of 24 April 2012 No. 503 
developed to ensure implementation of Article 13 of the PPL approves the List of goods and services that 
may be procured under framework agreements. The List includes 79 items of goods and services. The List 
mostly includes food and agricultural products, drugs and medical purpose products as well as various 
services.  

The Order of the Ministry of Economic Development and Trade of Ukraine of 16 September 2014 No. 1112 
has supplemented the List with new items (products and services related to the needs of railway and 
tramway transport, agrochemical products and catering services under contract). 

6. The Order of the Ministry of Economic Development and Trade of Ukraine of 24 April 2012 No. 504 
developed to ensure implementation of Article 13 of the PPL establishes peculiarities of framework 
agreement conclusion.  

Key peculiarities of framework agreement conclusion include: 

 - determination of peculiarities of the contents of the announcement about the procurement procedure 
under the framework agreement and of tender documents (qualification documents);  

- prohibition on imposing requirements on the participants (participants in the pre-qualification procedure) 
concerning confirmation of compliance with qualification criteria based on the total planned amount of 
goods and services under the framework agreement, except for the case when the procuring entity 
(general procuring entity) will enter into the framework agreement with a single participant for a period of 
up to one year; 

- establishment of the amount of bid security as expressed in monetary terms at the level of up to 1 per 
cent of the estimated value of procurement in the current year, or, in case of conclusion of the framework 
agreement for a period of up to one year, the estimated value of procurement;  

- possibility to provide, during the competitive selection, for the mechanism of reverse auction;  

- prohibition on the use of the short procedure during the procurement under framework agreements. 

Section VIII of the Order establishes exclusive grounds for modification of the framework agreement to be 
determined therein. As compared with section five of Article 40 of the PPL providing for 8 grounds for 
modification of the procurement contract, there are only four grounds for introducing changes to the 
framework agreement: 

- change in payment terms and procedure due to adoption, after the conclusion of the framework 
agreement, of regulations concerning payment at public expense to be made in accordance with the rules 
established by such regulations; 
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- increase in the total planned amount of goods and services under the framework agreement, but no more 
than by 10 per cent of the total amount determined as of the date of conclusion of the framework 
agreement; 

- change in price of goods or services due to the change in rates of taxes and levies proportionally to such 
rate change; 

- change in price of goods or services due to the change in the inflation rate as established by the state 
statistics authorities in accordance with the law, change in foreign exchange rate if the framework 
agreement provides for the procedure of changing price in case of change in such exchange rate, change in 
stock indices (quotations), regulated prices (tariffs) and standards applied in the procurement agreement. 

It is important to note that the Order on Peculiarities has been substantially amended by the Order of the 
Ministry of Economic Development and Trade of Ukraine of 16 September 2014 No. 1112. In particular, it 
goes about the contents of the framework agreement (there has been added a provision concerning the 
possibility to sign procurement contracts with several participants on a proportional basis in terms of the 
procurement object amount in case when, according to the results of the selection or the competitive 
selection, such participants have the same score) and peculiarities of notification of the results of the 
procurement procedure under the framework agreement, in accordance to which the procuring entity 
(general procuring entity) shall, within seven business days from the date of signing the framework 
agreement, submit the announcement containing information on the concluded framework agreement for 
publication in accordance with Article 10. The procuring entity is not obliged to make public the 
announcement of the results of the procurement procedure under the framework agreement. 

7. The Order of the Ministry of Economic Development and Trade of Ukraine of 19 October 2011 No. 155 
“On Public Procurement Monitoring” developed in accordance with Article 8 of the PPL establishes the 
procedure for public procurement monitoring by the Ministry of Economic Development and Trade of 
Ukraine. 

In accordance with the Procedure as approved by the Order, the procurement monitoring may take place 
at any time, irrespective of the timeframes for the procurement procedures, conclusion and performance 
of the contract for purchases of goods, works or services at public expense (hereinafter referred to as the 
“contract”) and may concern any period, starting from planning and ending with fulfilment of obligations 
under the contract as signed according to the results of the relevant procurement procedure. 

The monitoring may be performed upon a substantiated request of the procuring entity or on the 
Ministry’s own initiative. In other words, the Procedure does not explicitly provide for the possibility of 
performing the monitoring upon the request of other government authorities (for instance, controlling or 
law enforcement authorities). However, according to the data provided by the Public Procurement 
Department of the Ministry of Economic Development and Trade of Ukraine, in case of receiving such 
request, the Department initiates monitoring of the procurement procedures of the procuring entity, the 
procurement activities of which are inspected by the relevant controlling authority. 

The report on the results of the procurement monitoring shall be prepared by the Department for Public 
Procurement and Public Order within 15 business days from the day of receipt by the Ministry of Economic 
Development and Trade of all necessary information and documents from the procuring entity. 

In accordance with clause 2.13 of the Procedure, the report on the results of the procurement monitoring 
as issued by the Ministry of Economic Development and Trade upon the procuring entity’s request shall be 
advisory and may be taken into account by the procuring entity during the respective procurement 
procedure. 

It is important to note that in case when, according to the results of the procurement monitoring upon the 
procuring entity’s request concerning certain issues, no violation of the public procurement legislation has 
been identified, the procurement monitoring on the initiative of the Ministry of Economic Development 
and Trade shall not be further conducted. 

However, in case of monitoring conducted on the initiative of the Ministry of Economic Development and 
Trade which resulted in identification of violations of the public procurement legislation,  
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the report with recommendations on their elimination shall be sent to the procuring entity and to the State 
Treasury Service of Ukraine (designated bank) and, if necessary, together with other materials on the 
identified violations (if any), to other controlling and law enforcement authorities as well as to the 
Complaint Review Authority. 

The Procedure does not contain any rules providing for the possibility to challenge the report or at least to 
provide objections against it. However, there are no regulations obliging the State Treasury Service of 
Ukraine to suspend payments pursuant to this report. The report also has mainly informative character for 
controlling and law enforcement authorities and for the Complaint Review Authority; verification of the 
information contained therein may be performed during the planned control measures. Therefore, the 
procuring entities (especially state-financed institutions) should be ready to stand their ground during 
inspections of procurement activities which are periodically conducted by the State Financial Inspection of 
Ukraine, the Accounting Chamber of Ukraine or by law enforcement authorities.  

8. The Order of the Ministry of Economic Development and Trade of Ukraine of 26 July 2010 No. 916 
developed to ensure implementation of Article 11 of the PPL approves the sample charter of a tender 
committee (hereinafter referred to as the “sample charter”). 

In particular, the sample charter establishes the procedure for formation of the committee, its main 
functions as well as rights, obligations and liability of the committee members. 

In is important to note that the procuring entity, if necessary (in particular, due to the specificity of its 
activities), may supplement its tender committee sample charter with necessary rules complying with the 
public procurement legislation. 

One more important thing is that during the preparation of these comments, the Order of the Ministry of 
Economic Development and Trade of Ukraine of 16 September 2014 No. 1112 amended the sample charter 
s for their alignment with the requirements of the new version of the PPL, in particular concerning the right 
(not obligation) of the committee members to undergo training and/or advanced training of the public 
procurement professionals, and the repeal of the provision on publication of announcements in the official 
print media on public procurement. 

9. The Order of the Ministry of Economic Development and Trade of Ukraine of 26 July 2010 No. 919 “On 
Approval of Standard Tender Documents” has been developed to ensure implementation of Article 8 of the 
PPL. 

The Order contains samples of standard tender documents prepared separately for the open procurement 
procedures and the two-stage procurement procedures. The standard forms of documents are provided in 
tabular form and contain guidelines for participants concerning preparation of a bid for it to include all 
information and documents as required by the procuring entity and listed in Article 22 of the PPL.  

When using the standard forms of documents, the procuring entity may supplement them with necessary 
information. In such case, certain standard expressions may also be modified. For instance, clause 1 of 
Section III “Preparation of Bids” contains the expression “All pages of the bid by the participant in the 
procurement procedure shall be numbered, signed by an Authorized Officer of the participant in the 
procurement procedure and sealed. In practice, this requirement is seldom duly fulfilled by the participants 
(numbers are often put only on one side of a sheet), which is further considered as a failure to comply with 
the formal requirement to the execution of the bid. Thus, when preparing the above-mentioned guideline, 
it is recommended to clarify what pages shall be numbered and signed — only pages containing 
information or all pages of the bid on both sides of a sheet).  

Clause 6 of Section III “Preparation of Bids” should include information on qualification criteria, 
requirements as established by Article 17 of the Law and information about the documentary proof of the 
participants’ compliance with the established criteria and requirements. These requirements and the list of 
documents for compliance confirmation are essential for the procuring entity and important in terms of 
appropriate preparation of documents by the participant, therefore, it is recommended to attach them as a 
separate appendix to the tender documents. A similar way of expression is recommended for technical, 
qualitative and quantitative requirements to the procurement object, essential terms of the procurement 
contract (draft contract) and the form of the price quotation. 
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It is important to note that during preparation of these comments the Order of the Ministry of Economic 
Development and Trade of Ukraine of 16 September 2014 No. 1112 amended the standard forms of 
documents to align them with the requirements of the new version of the PPL, in particular concerning the 
possibility to prepare documents in the form of an electronic document, the requirement to include 
information about subcontractors and timeframes for conclusion of the procurement contract into the 
documents).  

10. The Order of the Ministry of Economic Development and Trade of Ukraine of 26 July 2010 No. 921 
developed to ensure implementation of indent 21 of section one of Article 1 of the PPL approves the 
Procedure Nomination of the Procurement Object. 

 In general, the mechanism for determination of the procurement object on the basis of existing national 
classifiers and the State Standards of Ukraine (DSTU) is clear enough. 

Some difficulties may arise during the procurement of specific services in respect of finding the most 
appropriate classifier code corresponding to the nature of the procurement object. In such cases, in 
addition to the classifier code, it is necessary to specify the title of the procurement object in the 
announcements and all other documents related to the specific procurement.  

In case when the procurement object (in particular, when it contains both goods and services) is rather 
complex and there is no classifier code corresponding precisely to its nature, but due to economic or 
technical reasons it is appropriate to apply a single procurement procedure, it is recommended to provide 
for special rules for determination of such procurement object in the Procedure of Nomination of the 
Procurement Object.  

In particular, a similar situation is envisaged in clause 2.14 of the Procedure, in accordance with which the 
determination of the object of procurement for goods and services necessary for implementation of clause 
17 of the Objectives and Actions for the Implementation of the State Special-Purpose Scientific and 
Technical Programme of Research in Antarctica for 2011–2020 (i. e. procurement of goods and services 
related to annual fitting out and sending the Ukrainian scientific expedition to Antarctica) shall be made in 
an integrated manner by the amount, nomenclature and place of delivery of goods or rendering services.  

11. The Order of the Ministry of Economic Development and Trade of Ukraine of 15 September 2014 No. 
1106 (registered in the Ministry of Justice on 13 October 2014 under No.1241/26018) developed to ensure 
implementation of Article 8 of the PPL approves the standard forms of the public procurement documents.  

The Order includes almost all forms of documents to be used by the procuring entities during procurement, 
apart from those to be prepared in arbitrary form (for instance, the protocol of bid rejection). 

It is important to note that compliance with all formal requirements and guidelines for filling out is 
mandatory for the procuring entities. Failure to comply with them (in particular, with the forms of 
announcements about the procedure, acceptance and results) may result in difficulties related to a timely 
publication of information on the Authorized Body’s web portal and making payments under contract in the 
bodies of the State Treasury Service of Ukraine. 

An essential novation of the Order is the requirement to make public the estimated value of the 
procurement object by specifying it in the annual procurement plan and in announcements about relevant 
procurement procedures. In addition, in accordance with the guidelines on filling out the form of the 
annual plan, the estimated value of the procurement object shall be specified as of the start of the 
respective procurement procedure and shall not undergo any correction according to the results of the 
procurement procedure.  

It is important to note that there is no international practice of mandatory publication of the estimated 
value of procurement object as the participants may use this information for the purpose of collusion.  

However, the main reasons for its implementation in Ukraine are: 

firstly, improvement of transparency of the procurement activities of the procuring entities; 

secondly, providing potential participants with all available information about financial capability of the 
procuring entities (especially administrators of budgetary funds) to prevent further undue application of 
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the procurement procedures (declaration of the tender as null and void due to exceeding the estimated 
value of the procurement object).  

Moreover, it is important to have regard to the provision included in the Instructions for completing 
announcements of procurement procedures, which provides for specifying the procurement object up to 
the tenth digits under the Classification. This provision may happen to be excessively burdensome for 
procuring entities and difficult in terms of practical application. At the same time, this version of the 
provision allows a procuring entity to avoid specifying the procurement object (up to the tenth digit under 
the Classification) if it is practically impossible. 
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ANNEX 

 

TEST 
 

 
The TEST has been developed based on the Commentary on the Public Procurement Legislation and taking 
into account current practical issues of its application by persons participating in procurement procedures 
at public expense.  
 
A trainee should select one correct answer out of the proposed variants. When selecting a correct answer, 
the trainee must take account of the number (extent) of actions to be implemented for appropriate 
resolution of a certain situation. 
 
Acronyms and abbreviations used in the Test: the Law of Ukraine “On Public Procurement” — the Public 
Procurement Law (PPL)/the Law; the Law of Ukraine “On Peculiarities of Public Procurement in Certain 
Spheres of Economic Activities” — the Utilities Law. 
  
1. The tender documents require submission of a bank guarantee to secure a bid.  

1)  The bidder shall submit an original bank guarantee. 
2)  The bidder may submit a notarized copy of the letter of guarantee. 
3)  The bidder may submit a copy of the letter of guarantee as signed by an authorized officer and 

sealed by the bidder. 
 
2. The state-owned enterprise is set up on the state property under management of the Ministry of 
Education and Science of Ukraine. The enterprise is not a receiver of budgetary funds, but it is designated 
by the order of the Ministry as a sole publisher of the official print media publishing regulations and 
guidelines in the education sector. The procurement of goods, works and services to ensure production 
and economic activities of the enterprise is performed solely using the funds received from the 
enterprise’s economic activity, mostly from distribution of documents on education to be applied by 
organizations/institutions in the education sector. Does this enterprise fall under the definition of the 
procuring entity? 

1)  Yes, as the enterprise is established by the government authority and provides for certain needs of 
the State.  

2)  Yes, as the enterprise has been granted the exclusive right to publish the official print media in the 
education sector and relevant documents to be applied by educational institutions. 

3)  No, as the enterprise carries out publishing activities on the commercial basis. 
 
3. When organizing the procurement procedure for the purchase of office furniture, the procuring entity 
has established the following evaluation criteria and their weighting: 

1) Price (not less than 50 %) and other criteria; 
2) Price (90 %) and terms of payment (10 %); 
3) Price (80 %), terms of payment (10 %) and time of delivery (10 %); 
4) Price (100 %). 

 
In which of the provided examples have the criteria and their weighting been established in compliance 
with the PPL? 
 
4. During the procurement of ordinary repair services, the procurement object shall be defined: 

1)  Pursuant to the State Classifier of Products and Services DK 016-2010 as approved by the Order of 
the State Committee for Technical Regulation and Consumer Policy of 11 October 2010 No. 457; 

2)  Separately for each construction facility pursuant to the Rules for Construction Cost DSTU Б.Д.1.1-
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1:2013 as approved by the Order of the the Ministry of Regional Development, Construction and 
Communal Living of Ukraine of 05 July 2013 No. 293; 

3)  Separately for each construction facility pursuant to the State Construction Norms DBN Д.1.1-1-
2000 “Rules for Calculating Construction Cost”. 

 
5. Validity period of the bid shall be specified by the procuring entity in tender documents and shall not 
be less than: 

1)  60 days from the date of the bid opening; 
2)  90 days from the date of the bid opening; 
3)  120 days from the date of the bid opening. 

 
6. The procuring entity has extended the deadlines for bid submission and bid opening. However, the 
published changes to the tender documents do not contain any information on the validity period of 
documents that will expire on the previous date of the bid opening. At this point, the participant has 
submitted its bid to the procuring entity. Which of the participant’s actions are correct: 

1)  The participant analyses the changes to the tender documents to find the requirements to the 
validity of documents to be submitted by the participant as of the date of the bid opening or (as of 
a later) date as counted from the date of the bid opening and, in case when the bid contains 
documents that do not comply with the new deadlines, he receives new documents complying with 
the deadlines and submits to the procuring entity duly executed changes to the bid before the new 
deadline for bid submission. 

2)  The participant waits for the results of the procedure, irrespective of the fact that the validity 
period of certain documents will expire before the new date of the bid opening, as the law does not 
contain any provision obliging the participant to introduce changes to the bid in this case. 

3)  The participant requests the procuring entity to provide information about the grounds for 
extending the deadline for bid submission to challenge such procuring entity’s activities in 
accordance with the established procedure.  

 
7. The annual plan and changes thereto shall be made public free of charge within five business days 
from the date of approval of the annual plan or changes thereto: 

1)  On the web portal of the Authorized Body for Public Procurement; 
2)  On the web portal of the Authorized Body for Public Procurement and on its own website (if any); 
3)  On the web portal of the Authorized Body for Public Procurement and on the procuring entity’s 

website or, if unavailable, on the website of the main administrator of budgetary funds.  
 
8. Verification of correctness of execution of documents by the State Treasury Service shall include: 

1)  Examination of the procuring entity’s compliance with the legal requirements concerning the 
standard form of the document and accuracy of its execution under the approved instructions as to 
filling out of such standard forms (subject to availability) or those published on the Authorized 
Body’s web portal; 

2)  Examination of contents of the announcements or reports, justification of the selection of the 
procurement procedure, establishment of qualification and evaluation criteria, and selection of the 
successful bidder; 

3)  Everything provided for in points 1 and 2. 
 
9. During the bid opening procedure, in addition to the tender committee members, the following 
persons shall have the right to be present: 

1)  Only all bidders or their authorized representatives; 
2)  All bidders or their authorized representatives and representatives of the mass media; 
3)  All bidders or their authorized representatives, representatives of the mass media and authorized 

representatives of civil society associations. 
 
10. The announcement about the two-stage procurement procedure shall be published on the 
Authorized Body’s web portal: 
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1)  Not later than 20 business days before the date of the bid opening; 
2)  Not later than 30 business days before the date of the bid opening;  
3)  Not later than 30 calendar days before the date of the bid opening. 

 
11. The notice of changes to the procurement contract shall be published on the Authorized Body’s web 
portal: 

1)  In cases provided for in sub-paragraphs 1, 2, 4, 5 and 8 of paragraph 5 of Article 40 of the PPL; 
2)  In all cases as provided for in  paragraph 5 of Article 40 of the PPL; 
3)  In all cases when the value of the contract or the volume of supply is increased or the time of 

delivery is extended.  
 
12. The framework agreement shall be concluded with several participants provided that there are: 

1)  At least two participants; 
2)  At least three participants; 
3)  At least three participants. However, in case of receipt of fewer bids than the stated number of 

participants or rejection of the received bids on the grounds as referred to in the PPL, the procuring 
entity (general procuring entity) shall have the right to enter into the framework agreement with 
those participants, whose bids have not been rejected. 

 
13. The procuring entity requires from the participants to prove the experience in performance of similar 
contracts for construction works by providing at least three copies of contracts (or favourable reports by 
procuring entities on performance of similar works) for the period from 2011 till 2013. The participant 
submits 2 copies of 2011 contracts and a favourable report on performance of similar works in 2012. 
What measures shall the procuring entity take when considering this participant’s bid? 

1)  The bid shall be rejected as the participant has not provided copies of documents confirming the 
relevant experience for all years. 

2)  The bid shall be rejected on grounds of the participant’s non-compliance with the qualification 
criterion as only two copies of contracts have been provided. 

3)  The bid shall be admitted for further evaluation as the provision of contracts or favourable reports 
have been required for the defined period rather than for separate years. 

 
14. The procuring entity has established as a qualification criterion the submission of a license for 
carrying out a certain type of economic activities necessary for the performance of the procurement 
contract. Which of the participant’s actions are correct: 

1)  The participant applies to the procuring entity with a request to eliminate the infringement during 
the procurement procedure in the form of introducing changes to the documents as the list of 
qualification criteria shall be exhaustive; 

2)  The participant does not submit the license with the bid as pursuant to the law the license shall be 
submitted by the successful bidder when entering into the procurement contract; 

3)  The participant attaches a copy of the license to the bid, thus eliminating the need to submit the 
license when entering into the procurement contract.  

 
15. During the procurement procedure, the procuring entity requires submission of a document issued by 
the relevant government authority (enterprise, institution) confirming that no bankruptcy proceeding 
has been initiated against the participant. Which of the participant’s actions are correct: 

1)  The participant must submit only information certificate from the Unified Register of Enterprises in 
Bankruptcy as issued by the relevant Territorial Department of Justice of the Ministry of Justice of 
Ukraine (at the place of the participant's registration); 

2)  The participant shall attach to the bid a certificate from the Unified Register of Enterprises in 
Bankruptcy as issued by the relevant Territorial Department of Justice of the Ministry of Justice of 
Ukraine or an excerpt from the Unified Database as issued by the State Enterprise “Information 
Centre” of the Ministry of Justice of Ukraine which is the Administrator of the Database; 

3)  The participant submits its own document in any form.  
 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran657#n657
http://zakon4.rada.gov.ua/laws/show/1197-18/paran658#n658
http://zakon4.rada.gov.ua/laws/show/1197-18/paran660#n660
http://zakon4.rada.gov.ua/laws/show/1197-18/paran661#n661
http://zakon4.rada.gov.ua/laws/show/1197-18/paran664#n664
http://zakon4.rada.gov.ua/laws/show/1197-18/paran664#n664
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16. Paragraph 2 of Article 16 of the Law establishes the list of qualification criteria. Shall all criteria as set 
in the Law be specified in tender documents in case of application of the open procurement procedure? 

1)  No, the procuring entity may select necessary qualification criteria at its discretion and is not 
obliged to specify all criteria as provided in paragraph 2 of Article 16 of the Law. 

2)  Yes. 
3)  Yes, the procuring entity may also establish additional qualification criteria pursuant to the law.  

 
17. Shall the procuring entity include the requirements as provided in Article 17 of the Law into the 
request for price quotations? 

1)  No, their inclusion into the request for price quotations is not provided in Article 36 of the Law. 
2)  Yes. Moreover, the procuring entity may select necessary requirements at its discretion pursuant to 

Article 17 of the Law. 
3)  Yes, it shall. 

 
18. During what period before the date of the bid opening is the procuring entity entitled to introduce 
changes to the tender documents? 

1)  Not later than 3 business days before the date of the bid opening; 
2)  Not later than 7 business days before the date of the bid opening pursuant to Article 10 of the Law; 
3)  At any time before the deadline for bid submission. 

 
 
19. When applying the short procurement procedure, the procuring entity has the right to extend the 
deadline for bid opening: 

1)  If introducing changes is necessary to bring the tender documents into conformity with 
requirements of the current legislation or if so required by a decision of the Complaint Review 
Authority. 

2)  In case of the bidders’ requests. 
3)  If it is necessary for alignment of technical requirements to the procurement object. 

 
20. What actions of the person, whose right or legitimate interest has been violated by a decision, action 
or omission by the procuring entity, will be the most efficient in terms of protection of its rights and 
interests? 

1)  The person applies to the procuring entity with a request to eliminate the infringement during the 
procurement procedure along with submission of a complaint to the Complaint Review Authority; 

2)  The person has the right either to apply to the procuring entity with a request to eliminate the 
infringement during the procurement procedure or to submit a complaint to the Complaint Review 
Authority; 

3)  The person applies to the procuring entity with a request to eliminate the infringement during the 
procurement procedure; after the procuring entity has taken a decision as a result of consideration 
of the request, the person may submit a complaint to the Complaint Review Authority. 

 
21. During what period of time may the complainant submit a complaint to the Complaint Review 
Authority? 

1)  Not later than 10 days after the day when the complainant has learnt or should have learnt about 
the violation of its rights and legitimate interests by a decision, action or omission by the procuring 
entity or general procuring entity; 

2)  At any time from the publication of the announcement about procurement procedure to the date 
of signing the procurement contract; 

3)  Not later than 10 days after the day when the complainant has learnt or should have learnt about 
the violation of its rights and legitimate interests by a decision, action or omission by the procuring 
entity or general procuring entity, but prior to the date when the procurement contract is signed. 

 
22. The procurement procedure shall be suspended: 

1)  By a decision passed by the Complaint Review Authority on its own initiative or upon the 
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complainant’s request; 
2)  Automatically, following the registration of a complaint by the Complaint Review Authority; 
3)  By a decision to be passed by the Complaint Review Authority upon request of controlling or law 

enforcement authorities. 
 
23. What timeframe is set in the Law for preparation of the report on results of the procurement 
procedure? 

1)  Within 7 calendar days following the date of signing the contract; 
2)  The timeframe is not set in the Law; 
3)  Not later than within 30 calendar days following the date of signing the contract, but not earlier 

than 14 calendar days following the date of publication of the announcement of procurement 
procedure results. 

 
24. What field of the standard form of announcement about procurement procedure as approved by the 
Order of the Ministry of Economic Development and Trade of 15 September 2014 No. 1106 may be left 
empty by the procuring entity? 

1)  Amount of budgetary allocation pursuant to the cost sheet or estimated value of the procurement 
object; 

2)  Address of the website, on which the procuring entity (general procuring entity) publishes 
additional information on procurement; 

3)  Place for the obtainment of tender documents. 
 
25. Which of the proposed functions is not within the Authorized Body’s competence? 

1)  Providing clarifications on the application of the legislation in the field of procurement; 
2)  Approval of application of the negotiated procurement procedure; 
3)  Organizing meetings and seminars concerning procurement issues. 

 
26. Which of the proposed reasons does not constitute the grounds for the forfeiture of the bid security 
by the procuring entity: 

1)  The bidder withdraws its bid after the expiry of the deadline for bid submission; 
2)  The bidder provides false information about compliance with the qualification criteria; 
3) The successful bidder fails to sign the procurement contract; 
4) The successful bidder fails to provide the procurement contract performance security after the 

acceptance of its bid, if the provision of such security is envisaged by the tender documents. 
 
27. When signing the contract after the acceptance, the procuring entity requires from the participant to 
include into the contract terms not provided in the tender documents, which will increase the successful 
bidder’s costs of the procurement contract performance. 

1)  When signing the contract, the participant and the procuring entity may agree to include into the 
contract any terms that comply with and do not change the contents of the tender documents and 
the accepted bid, and comply with the law. 

2)  The participant has no right to refuse the procuring entity to include into the contract terms not 
provided in the tender documents. 

3)  The participant has the right to agree upon inclusion of such terms followed by a respective 
increase in the contract value; however, the inclusion of such terms affects the price of the bid, 
which was not taken into account by the participant during its submission. 

 
28. The terms of the contract provide for payment to be made within 30 days from the date of delivery. 
However, the method of bid evaluation in terms of the terms of payment criterion provides that in case 
of an advance payment offer the participant shall receive 5 points and in case of an offer to defer 
payment for more than 30 days — 20 points. Which of the participant’s actions are correct: 

1)  The participant applies to the procuring entity with a request to introduce changes to the tender 
documents to resolve differences in their requirements; 

2)  The participant has the right to offer advance payment and it shall not constitute the reason for 
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rejection of its bid on grounds of its non-compliance with the requirements of the tender 
documents; 

3)  The participant has the right to offer deferral of payment for more than 30 days and it shall not 
constitute the reason for rejection of its bid on grounds of its non-compliance with the 
requirements of the tender documents. 

 
29. The timeframe for evaluation of price quotations shall be: 

1)  No more than 20 business days from the date of the price quotation opening; 
2)  At least 5 calendar days from the date of the price quotation opening; 
3)  No more than 5 business days from the date of the price quotation opening. 

 
30. The minimum number of participants in the request for price quotations procedure shall be:  

1)  Three persons; 
2)  No correct answer; 
3)  Two persons. 

 
31. During the procurement procedure, the procuring entity suspects collusion between two bidders, 
which is indirectly proved by similar execution of bids (similar design of envelopes, certificates etc.) 
However, the procuring entity has no direct proof. Which of the procuring entity’s actions are correct: 

1)  The procuring entity rejects the bids by both bidders; 
2)  The procuring entity applies to the Antimonopoly Committee of Ukraine with a request to check 

the alleged collusion between certain participants and continues the procurement procedure; 
3)  The procuring entity continues the procurement procedure taking no other action. 

 
32. May the procuring entity, due to the urgent need for gasoline, oil and lubricants to ensure continuous 
operation of ambulance vehicles, apply the negotiated procedure? 

1)  Yes, by providing documentary proof of the urgent need in the protocol of the tender committee’s 
session concerning the selection of the procurement procedure and in the justification for 
application of the negotiated procurement procedure. 

2)  No. 
3)  Yes, provided that it is specified in the report on results of the procurement procedure. 

 
33. After the completion of the procurement procedure at the beginning of the year, the procuring 
entity, due to the staff increase, was allocated additional funds in the amount of UAH 90,000 to be spent 
on the procurement of the same goods. Is the procuring entity entitled to sign the procurement contract 
without application of the Law? 

1)  Yes, by providing documentary proof of the fact that during planning and completion of the 
procurement procedure the procuring entity had no reasonable possibility to envisage allocation of 
additional funds. 

2)  No, the procuring entity must introduce changes to the annual procurement plan and start a new 
procurement procedure. 

 
34. As a result of the procurement procedure there has been signed a contract. During what period of 
time shall the procuring entity which is an administrator (receiver) of budgetary funds submit to the 
bodies of the State Treasury Service documents confirming completion of the procurement and listed in 
the public procurement legislation? 

1)  Within 7 business days from the date as specified in the report on results of the procurement 
procedure; 

2)  Within 5 business days from the date of signing the procurement contract; 
3)  Within 7 calendar days from the date of taking the budget commitment. 

 
35. The procuring entity has cancelled twice the procurement procedure concerning a certain 
procurement object. In the first case, the procedure was cancelled due to the fact that only one bid was 
submitted.  
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In the second case, three bids were submitted, but only a bid by one bidder (who took part in the 
previous procedure) was admitted for the evaluation, while other bids were rejected as non-compliant 
with the qualification criteria. May the procuring entity apply the negotiated procedure in this case?  

1)  Yes, in both cases the tender did not take place and only one bid was admitted for the evaluation. 
2)  No, the negotiated procedure may be applied if the procurement procedure has been cancelled 

twice due to the insufficient number of bidders. 
3)  Yes, if there is a justified urgent need for procurement.  

 
36. The negotiated procurement procedure shall be cancelled in case when: 

1)  The procuring entity has violated the procedure for publication of the information about the 
application of the negotiated procurement procedure as prescribed by the Law; 

2)  The procuring entity and the participant failed to agree upon essential terms of the procurement 
contract; 

3)  The procuring entity has violated the procedure for publication of the information about the 
application of the negotiated procurement procedure as prescribed by the Law and/or there is an 
infringement that has affected the objectivity of selection of the successful bidder in the 
procurement procedure. 

 
37. Which of the proposed answers is not correct? 
The contract shall be null and void: 

1)  If concluded during the period of review of complaint against the procurement procedure in 
accordance with Article 18 of the Law; 

2)  If Concluded In Violation Of The Timeframes As Specified In indents 3 and 4 of paragraph 2 of 
Article 31,  indent 4 of paragraph 5 of Article 36 of the Law and indent 2 of paragraph 3 of Article 39 
of the Law; 

3)  If concluded during the period of review of complaint against the procurement procedure in 
accordance with Article 18 of the Law and in case of violation of the publication procedure as set in 
Article 10 of the Law and indent 2 of paragraph 3 of Article 39 of the Law. 

 
38. The amount of fine for the repeat, during the same year, violation of laws on procurement of goods, 
works and services at public expense shall be:  

1)  From one thousand to one thousand five hundred tax-free minimum incomes; 
2)  From seven hundred to one thousand tax-free minimum incomes; 
3)  From three hundred to seven hundred tax-free minimum incomes. 

 
39. The enterprise carrying out activities in the field of ensuring heat generation, transportation and 
supply makes the procurement of gasoline, oil and lubricants at a cost of UAH 900,000 partially at public 
expense. The share of budgetary funds is UAH 50,000. Shall the enterprise apply the procurement 
procedure as established in the PPL? 

1)  Yes; 
2)  No. 

 
40. Which of the proposed sectors is not covered by the Utilities Law? 

1)  Ensuring heat generation, transportation and supply; 
2)  Geological survey (including pilot development of deposits) of oil and gas bearing formations, 

deposits of coal and other kinds of solid fuel; 
3)  Procurement of goods and services for the State Material Reserve. 

 
 

 
 

 
 

http://zakon4.rada.gov.ua/laws/show/1197-18/paran302#n302
http://zakon4.rada.gov.ua/laws/show/1197-18/paran516#n516
http://zakon4.rada.gov.ua/laws/show/1197-18/paran517#n517
http://zakon4.rada.gov.ua/laws/show/1197-18/page3#n574
http://zakon4.rada.gov.ua/laws/show/1197-18/page3#n647
http://zakon4.rada.gov.ua/laws/show/1197-18/paran302#n302
http://zakon4.rada.gov.ua/laws/show/1197-18/page3#n647
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